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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ROCKLAND

.................................................... X

DANIELLE BELL, individually and on behalf of

others similarly situated,

Plaintiffs, DECISION & ORDER
{Motion #12)
-against-

Index No.: 31168/2018

GATEWAY ENERGY SERVICES CORP.,

Defendant.
____________________________________________________ X

EISENPRESS, 3.

The following papers numbered 1-7 were read on this motion by Plaintiff Danielle
Bell, for an Order granting Class Certification and appointing Plaintiff and her counsel as Class
Representative and Class Counsel:
PAPERS NUMBERED

NOTICE OF MOTION/MEMORANDUM OF LAW IN SUPPORT/AFFIRMATION 1-3
IN SUPPORT/EXHIBITS 1-19

MEMORANDUM OF LAW IN OPPOSITION/AFFIRMATION IN OPPOSITION/ 4-5
EXHIBITS A-P

MEMORANDUM OF LAW IN REPLY/AFFIRMATION IN REPLY/EXHIBITS 1-6 6-7

Upon the foregoing papers, these motions are determined as follows.

Plaintiff Danielle Bell, a resident of New City, New York, commenced this putative
class action by Summons and Verified Complaint dated March 1, 2018, alleging that defendant
Gateway Energy Services Corporation (*Gateway”), of Montebello, New York, overcharged her
and thousands of New York consumers for natural gas and/or electricity, in violation of General
Business Law ("GBL") Section 349, Plaintiff seeks to certify the following class:

All Gateway customers who were charged on a fixed rate plan at

any time and were converted to a variable rate plan for natural
gas and/or electricity services in New York from May of 2014 to

1 of 8
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the present. '

Plaintiff's claims, and those of the proposed class, arise from an alleged unlawful and deceptive
misrepresentation made by Gateway Energy Services Corporation ("Gateway") regarding the
competitiveness of its variable rate energy pricing plans made in the “Welcome Letter” and/or
“Renewal Letter” provided by Gateway to its customers before they entered into a contract with
Gateway.

“CPLR article 9, which authorizes class action suits in New York, and sets forth
the criteria to be considered in granting class action certification, is to be liberally construed.
The determination to grant class action certification rests in the sound discretion of the
Supreme Court, ‘and any error should be resolved in favor of allowing the class action. [internal

citations omitted]’” Kidd v Delta Funding Corp., 289 AD2d 203, 734 N.Y.S.2d 848 (2d Dept

2001) “The primary issue on a motion for class certification is whether the claims as set forth
in the complaint can be efficiently and economically managed by the court on a classwide basis.
The class representative has the burden of establishing the prerequisites of certification.

[internal citations omitted]” Globe Surgical Supply v GEICO Ins. Co., 59 AD3d 129, 136-37,

871 N.Y.S.2d 263 (2d Dept 2008).
CPLR Section 901(a) states:

"One or more members of a class may sue or be sued as
representative parties on behalf of all if: (1) the class is so
numerous that joinder of all members, whether otherwise required
or permitted, is impracticable; (2) there are questions of law or
fact common to the class which predominate over any questions
affecting only individual members; (3) the claims or defenses of
the representative parties are typical of the claims or defenses of
the class; (4) the representative parties will fairly and adequately
protect the interests of the class; and (5) a class action is superior
to other available methods for the fair and efficient adjudication
of the controversy.”

lExcluded form the Class are Defendant; any parent, subsidiary, or affiliate of
Defendant: any entity in which any Defendant has or had a controlling interest, or which
Defendant otherwise controls or controlled; and any officer, director, legal representative,
predecessor, successor, or assignee of a Defendant.

2
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These CPLR Sec. 901(a) criteria, which are commonly referred to a numerosity, commonality,
typicality, adequacy of representation, and superiority, are to be “liberally construed” by the

reviewing Court. Wilder v. May Dept. Stores Co., 23 A.D.3d 646, 649, 804 N.Y.S.2d 423 (2d

Dept. 2005).

Numerosity. Plaintiff contends that the class is so numerous that joinder of all
members is impracticable. According to Plaintiff, Gateway’s records indicate that the proposed
Class encompasses more than 8,000 gas and electricity accounts with service addresses in New
vork. Defendant Gateway disputes numerosity and argues that Ms. Bell has produced no
evidence that the same letters were sent to anyone else in the putative class. Gateway argues
that even if on reply Plaintiff shows evidence that others received the letters, she cannot show
that all persons who received the letter were influenced by it. Upon reply, Plaintiff points out
that defense counsel on August 6, 2019, produced spreadsheets affixed with Bate stamps,
which contained the entire charge history of all accounts meeting the putative class definition
in the Verified Class Action Complaint dated March 1, 2018, and more specifically, those New
York customers who enrolled with Gateway on a fixed rate and were later charged a variable
rate because they failed to cancel or renew on or after May 23, 2014. Additionally, Defendant
produced a multitude of documents which al contain the same “competitive” representation.
In the instant case, the Court finds that the numerosity requirement has been met with some

8,223 proposed class members. See Pruitt v. Rockefeller Center Properties, Inc., 167 A.D.2d

14, 21, 574 N.Y.5.2d 672 (1% Dept. 1991)(action involving thousands of class members clearly
meets the statute’s numerosity requirement.)

Commonality. Plaintiff argues that the requirement of commonality is met here
since there are at least two common questions that are determinative of every class member's
claim. First, common to every class member’s claim is whether Gateway represented that its
variable rate would be competitive and second is a determination of the proper amount of

damages, i.e. the difference between what Gateway charged or what customers would have

3 of 8
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paid had they been utility customers. Plaintiff argues that the entire proposed class’ claims can
be adjudicated using a common set of proof, including the Welcome and Renewal Letters based
upon the documents themselves. Damages can be adjudicated using common proof, to wit,
Gateway’s business records as compared to publicly available date regarding utility rates.

Defendant contends that there is no commonality because Ms. Bell offers no
method of determining the “net impression” of Gateway’s statements on a class-wide basis.
Gateway contends that Plaintiff must prove that the challenged statements were made to all
8,000 plus putative class members and she fails to show there is some common thread running
through the communications sent to all class members that would enable the jury to assess the
“net effect” of the statements. Gateway further argues that there is no workable damages
model, as comparison to utility rates is not proper.

To meet the standard of commonality, class members’ claims need only be

substantially similar, not identical in every aspect._Freeman v. Great Lakes Energy Partners,

LLC, 12 A.D.3d 1170, 1171, 785 N.Y.5.2d 640 (4*" Dept. 2004). “[IIndeed, [the commonality]
rule requires predominance, not identity or unanimity, among class members.” Id. Moreover,
the mere presence of a question of individual reliance does not preclude class action

certification. Super Glue Corp v. Avis Rent A Car System, Inc., 132 A.D.2d 604, 607, 517

N.Y.S.2d 764 (2d Dept. 1987)

In the instant matter, the Court finds that Plaintiff has met the commonality
standard. Although some of the letters and terms and conditions may vary somewhat, each
contains the representation that Gateway's rates would be competitive, thus posing a common
question. Additionally, the Court finds that comparison to the local utility rates is appropriate
given the fact that Orange and Rockland had approximately 80% of the market and Defendant’s
own employee, Sam Gifford, compared Gateway’s rates to the local utility, finding that

Gateway’s rates were 190% above the local utility.

4 of 8
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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. SHLOMO S. HAGLER PART IAS MOTION 17EFM
Justice
X INDEX NO. 151293/2013
BLT STEAK LLC,BLT FISH LLC MOTION DATE N/A
Plaintiff,
MOTION SEQ. NO. 011
- V -
LIBERTY POWER CORP, L.L.C., LIBERTY POWER
HOLDINGS LLC. DECISION?IO-I_-I_IC())iDER ON
Defendant.
X

The following e-filed documents, listed by NYSCEF document number (Motion 011) 304, 305, 306, 307,
308, 309, 310, 311, 312, 313, 314, 315, 316, 317, 318, 319, 320, 321, 322, 323, 324, 325, 326, 327, 328,
329, 330, 333, 334, 335, 336, 337, 338, 339, 340, 341, 342, 343, 344, 345, 346, 347, 348, 349, 350, 351,
352, 353, 354, 355, 356, 357, 358, 360, 361, 362, 363, 364, 365, 366, 367, 368, 369, 370, 371, 372, 373,
374, 375

were read on.this motion to/for MISCELLANEOUS

Upon the foregoing documents, it is

ORDERED, that the motion is granted to the extent stated on the record today. Submit

Order.
8/12/2020
DATE SHLOMO 3’ HAGLER, J.S.C.
CHECK ONE: CASE DISPOSED n NON-FINAL DISPOSITION
GRANTED D DENIED GRANTED IN PART D OTHER
APPLICATION: SETTLE ORDER SUBMIT ORDER
CHECK IF APPROPRIATE: INCLUDES TRANSFER/REASSIGN FIDUCIARY APPOINTMENT D REFERENCE
151293/2013 BLT STEAK LLC vs. LIBERTY POWER CORP, L.L.C. Page 1 of 1

Motion No. 011
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Typicality.

Plaintiff argues that typicality is satisfied because all class members were victims
of the same misconduct, i.e. Gateway’s deceptive representations regarding its variable rate,
and they suffered the same injury, i.e. paying a rate that was higher than they would have paid
had Gateway not misrepresented that its variable rate would be competitive. Additionally, the
Complaint contains allegations of plan-wide misrepresentations and non-disclosures, which she
alleges, by definition, were not individualized.

In opposition, Defendant Gateway contends that typicality is not present because
Ms. Bell was not influenced or injured by Gateway's statement that its variable rates would be
competitive, since she never wanted variable rates. Defendant further argues that Ms. Bell is
subject to unique rebuttals and defenses that preclude her from serving as a class
representative, including that she had easily navigated the renewal process on three prior
occasions; was aware variable rates could go up and down each month; and Gateway’s action
in sending a "no-strings attached” un-cased check and partially used gift card, means Ms. Bell
has no standing.

To be typical, “it is not necessary that the claims of the named plaintiff be

identical to those of the class.” Super Glue Corp v. Avis Rent A Car System, Inc., 132 A.D.2d

604, 607, 517 N.Y.S.2d 764 (2d Dept. 1987). The requirement is satisfied even if the class

representative cannot personally assert all the claims made on behalf of the class. Pruitt, 167

A.D.2d at 22. Typicality is satisfied by establishing that the claims representative parties arise
“aut of the same course of conduct and are based on the same theories as the other class

members.” Ackerman v. Price Waterhouse, 252 A.D.2d 179, 201, 683 N.Y.5.2d 179 (1% Dept.

1998). Moreover, the typicality requirement relates to the nature of the claims and the
underlying transaction, not the amount or measure of damages, and the claim that plaintiff's
damages may differ from those of other members of the class is not a proper basis to deny

class certification. 56 A.D.2d

5 of 8
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62, 65, 390 N.Y.S.2d 747 (4" Dept. 1977).

Here, whether or not Ms. Bell may have navigated the renewal process better
than other proposed class members, or whether she did not intentionally seek to be placed on
the variable rate, does not negate typicality where Ms, Bell's claims arise out of the same
course of conduct- i.e. the representation that Gateway's energy rates would be competitive-as
other class members. Moreover, contrary to Gateway’'s contentions, there are no unique
defenses related to lack of standing. The Court made a finding with respect to the summary
judgment motions that there exists a live controversy sufficient to confer standing. The Court

noted that defendant’ s reliance on a single 78 year old case, Tractor & Equipment Corp V.

Chain Belt Co., SO F. Supp. 1001, 1004 (S.D.N.Y. 1942), for the proposition that her retention
of a check for an unreasonable period of time constitutes acceptance of an offer, is simply
misplaced. In Tractor and Equipment Corp., the Court did not rule that plaintiff had accepted
the offer based upon retention of the check, but rather, that this raised a triable issue of fact
to be determined by the jury. In the instant matter, however, a plain reading of the letter
accompanying the check and gift cards- which stated that there were “no-strings attached”-
make clear that no settlement offer was being made. If there was no settlement offer being
made, Plaintiff's failure to cash the check could not constitute an acceptance of an offer,

rendering the Tractor and Equipment Corp. case inapplicable to the instant facts.

Adequacy and Superiority. The Court finds that Plaintiff and her counsel will
fairly and adequately protect the class, as there does not appear to be any conflicts which exists
between class representatives and class members; the representative appears to have
familiarity with the lawsuit and financial resources; and counsel has demonstrated both
competence and experience as class counsel. Additionally, the Court finds that the class action
is superior to other available methods for the fair and efficient adjudication of this controversy,
particularly given the modest value of each individual claim and the cost of individual litigation.

Additionally, Plaintiff represents that she is unaware of any other litigation concerning class
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members’ claims,

CPLR Sec. 902. Once the Court has determined the prerequisites set forth in
CPLR Sec. 901 have been met, the Court must then consider the additional factors set forth in
CPLR Sec. 902. Among the matters which the court shall consider in determining whether the
action may proceed as a class action are (1)The interest of members of the class in individually
controlling the prosecution or defense of separate actions; (2} The impracticability or
inefficiency of prosecuting or defending separate actions; (3) The extent and nature of any
litigation concerning the controversy already commenced by or against members of the class;
(4) The desirability or undesirability of concentrating the litigation of the claim in the particular
forum: (5) The difficulties likely to be encountered in the management of a class action.” CPLR
§902.

Here, the Court finds that these additional factors, called “feasibility
considerations,” favor certification in this case. There is no evidence that individual class
members are seeking to control their own action, as it does not appear that there is other
pending litigation which seeks to raise the same claims. Additionally, New York is the most
desirable and suitable forum since the claims arise under New York law, the suit arises from
Gateway's conduct in New York and all of the class members and accounts are, or were,
maintained in New York. Additionally, the class action will conserve judicial resources and
prevent inconsistent adjudications.

Accordingly, it is hereby

ORDERED that Plaintiff’s Mation to Certify the Class is GRANTED in its entirety;
and it is further

ORDERED that the certified class will consist of; “All Gateway customers who

were charged on a fixed rate plan at any time and were converted to a variable rate plan for
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natural gas and/or electricity services in New York from may of 2014 to the present. *; and it
is further

ORDERED that Danielle Bell is appointed as Class Representative and Kohn,
Swift & Graf, P.C. and the Frederick Law Group, PLLC are appointed as Plaintiff's counsel; and
it is further

ORDERED that the parties are directed to appear for a conference via Microsoft
Teams on February 18, 2021 at 2 p.m. The Court shall provide the link for the conference the
day prior.

The foregoing constitutes the Decision and Order of this Court on Motion #10.

Dated: New City, New York
January 8, 2021

. AJS.C

To: All Counsel via NYSCEF

2Excluded form the Class are Defendant; any parent, subsidiary, or affiliate of
Defendant; any entity in which any Defendant has or had a controlling interest, or which
Defendant otherwise controls or controlled; and any officer, director, legal representative,
predecessor, successor, or assignee of a Defendant.
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MEMORANDUM AND ORDER

CASTEL, U.S.DJ.

*1 Plaintiffs Julie Claridge and Helen Marsh move, pursuant
to Rule 23, Fed. R. Civ. P., to certify a class of New York
consumers who paid a variable monthly rate for electricity
that they purchased from defendant North American Power
& Gas, LLC (“North American”). (Docket # 50.) Plaintiffs
assert that the proposed class was commonly bound by a sales
agreement that North American distributed to all customers,
and that this agreement misleadingly described the “variable
market based rate” used to calculate monthly electricity bills.
Plaintiffs bring claims for breach of contract, breach of the
implied covenant of good faith and fair dealing and deceptive
trade practices in violation of New York General Business
Law sections 349 and 349-d.

For the reasons explained, the plaintiffs' motion for class
certification is granted.

BACKGROUND.

North American is an energy services company (“ESCO”)
that supplies electricity to its customers, with the actual
delivery of that electricity managed by local utilities. (Felder
Report at 3.) North American first began selling electricity
to New York consumers in or around June 2011. (Kinneary
4/7/16 Dep. at 19.)

When customers began their subscriptions to North
American, they generally paid either a promotional rate for
two months, or a fixed monthly rate for a set term. (Kinneary
4/7/16 Dep. at 23; Pl. Mem. at 4.) Once the promotional
rate or fixed rate expired, customers paid North American
for monthly electricity calculated under North American's
“variable market based rate.” (Id.)

All new customers received a “Welcome Packet” consisting
of a “Welcome Letter” and “Sales Agreement,” which
included a “Customer Disclosure Statement and Terms and
Conditions.” (Blankenship Dec. Ex. 4.) The Disclosure
Statement described North American's variable monthly
rate. (Blankenship Dec. Ex. 4.) Under the heading “Open
Price,” it stated that customers would be charged a “variable
market based rate” that “will be calculated on the method
stated above to include any market prices for commodity,
transportation, balancing fees, storage charges, NORTH
AMERICAN POWER fees, profit, line losses plus applicable
taxes, and any other charges or fees imposed by the utility
or other entity having such authority to impose any such
charges.” (Blankenship Dec. Ex. 4.) There is no dispute that
North American distributed a uniform version of the Sales
Agreement to all new customers.

As this Court discussed in its decision denying North
American's motion to dismiss, the Complaint plausibly
alleged that the Sales Agreement's description of the “variable
market based rate” was “incomplete and confusing,”
including a reference to a “method stated above” when
no such method was described. See Claridge v. N. Am.
Power & Gas, LLC, 2015 WL 5155934, at *4 (S.D.N.Y.
Sept. 2, 2015). This Court concluded that, according to
the Complaint's allegations, “[a] reasonable consumer acting

reasonably would not know whether ‘variable market based
rates’ refers to rates charged by competing ESCOs or
the market prices that North American paid to others. A
reasonable consumer acting reasonably could be deceived
into believing that the rates he or she would be charged under
the Agreement would approximate the market price, i.e., what
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other ESCOs charged their customers.” Id. at *5. Plaintiffs
assert that North American's variable monthly rates charged
them prices that were “substantially higher” than those of
competing ESCOs and local utilities. Id. at *2.

*2  According to plaintiffs, during the time that North
American has sold electricity in New York, it has determined
its rates by forecasting customer demand for the coming
month and then using a hedging strategy to purchase
electricity in advance. (Kinneary Dep. at 67-68.) North
American would then purchase additional electricity, as
needed, on the short-term or “spot” market, to make up for
any differences between its advance purchase and the actual
demand of its New York customers. (See Pl. Mem. at 4.)

CLASS CERTIFICATION STANDARD.

Rule 23 governs the certification of a class action. The party
seeking class certification must satisfy Rule 23(a) and “at least
one of the three requirements listed in Rule 23(b).” Wal-Mart
Stores, Inc. v. Dukes, 564 U.S. 338, 345 (2011). Rule 23(a)
states:

One or more members of a class may sue or be sued as
representative parties on behalf of all members only if:
(1) the class is so numerous that joinder of all members
is impracticable; (2) there are questions of law or fact
common to the class; (3) the claims or defenses of the
representative parties are typical of the claims or defenses
of the class; and (4) the representative parties will fairly
and adequately protect the interests of the class.
“The Rule's four requirements—numerosity, commonality,
typicality, and adequate representation—effectively limit the
class claims to those fairly encompassed by the named
plaintiff's claims.” Dukes, 564 U.S. at 349 (quotation
marks omitted). “A party seeking class certification must
affirmatively demonstrate his compliance with the Rule—
that is, he must be prepared to prove that there are in fact
sufficiently numerous parties, common questions of law or
fact, etc.” Id. at 350 (emphasis in original).

Plaintiffs seek to certify a class under Rule 23(b)(3), which
requires that “questions of law or fact common to class
members predominate over any questions affecting only
individual members, and that a class action is superior to
other available methods for fairly and efficiently adjudicating
the controversy.” A court must “bear[ ] firmly in mind
that the focus of Rule 23(b)(3) is on the predominance of
common questions....” Amgen Inc. v. Connecticut Ret. Plans
& Trust Funds, 133 S. Ct. 1184, 1194 (2013). It “does not

require a plaintiff seeking class certification to prove that
each element of her claim is susceptible to classwide proof,”
but instead to prove that “common questions predominate
over any questions affecting only individual class members.”
Id. at 1196 (emphasis in original; alterations and quotation
marks omitted); accord Sykes v. Mel S. Harris & Associates
LLC, 780 F.3d 70, 87 (2d Cir. 2015) (“The mere existence of
individual issues will not be sufficient to defeat certification.

Rather, the balance must tip such that these individual issues
predominate.”).

“[A] plaintiff must satisfy all of the requirements of Rule
23, by a preponderance of the evidence, to obtain class
certification....” Novella v. Westchester Cnty., 661 F.3d 128,
148-49 (2d Cir. 2011). The “class-certification analysis must
be ‘rigorous’ and may ‘entail some overlap with the merits

... Amgen, Inc., 133 S.
Ct. at 1194. At the same time, “[m]erits questions may be

of the plaintiff's underlying claim’

considered to the extent—but only to the extent—that they are
relevant to determining whether the Rule 23 prerequisites for
class certification are satisfied.” Id. at 1195. A claim's merits
may be relevant if, for instance, the failure of proof as to one
element would require individualized determinations for each
class member, and would not affect all class members. See id.
at 1195-96.

DISCUSSION.

A. Rule 23(a).

1. Numerosity.

*3 Rule 23(a)(1) requires plaintiffs to show that “the class
is so numerous that joinder of all members is impracticable.”
Plaintiffs' expert, Frank Felder, Ph.D., estimates that there
are more than 40,000 members of the proposed class. (Felder
Reportat 12.) In opposition, North American does not dispute
that plaintiffs have shown numerosity.

The Court concludes that the plaintiffs have satisfied the
numerosity requirement.

2. Commonality.

Rule 23(a)(2) requires plaintiffs to show that “there are
questions of law or fact common to the class.” It “requires
the plaintiff to demonstrate that the class members have
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suffered the same injury,” which must turn “upon a common
contention.” Dukes, 564 U.S. at 350. “That common
contention, moreover, must be of such a nature that
it is capable of classwide resolution—which means that
determination of its truth or falsity will resolve an issue that
is central to the validity of each one of the claims in one
stroke.” Id. “Consideration of this requirement obligates a
district court to determine whether plaintiffs have ‘suffered
the same injury.” ” Sykes, 780 F.3d at 84.

“[C]laims based on uniform misrepresentations to all
members of a class are appropriate subjects for class
certification” because “uniform misrepresentations” can be
adjudicated with “no need for a series of mini-trials.” In re
U.S. Foodservice Inc. Pricing Litig., 729 F.3d 108, 118 (2d
Cir. 2013) (quotation marks omitted). In U.S. Foodservice,
the Second Circuit affirmed certification of a RICO class
whose members paid invoices containing allegedly unlawful

markups. Id. It explained that “[w]hile each invoice obviously
concerned different bills of goods with different mark-ups,
the material misrepresentation—concealment of the fact of
a mark-up inserted by the [billing entity]—was the same in
each.” Id.; see also Smilow v. Sw. Bell Mobile Sys., Inc., 323
F.3d 32, 39 (Ist Cir. 2003) (“The common factual basis is
found in the terms of the contract, which are identical for all

class members.”).

Plaintiffs
described to its New York customers the “variable market

contend that North American misleadingly

based rate” set forth in the Terms and Conditions portion
of its Sales Agreement. The claims of the proposed class
turn on common contentions of whether North American's
description of its rate-setting practices was accurate and
truthful, including whether North American misleadingly
described its method for setting the variable market-based
rate and whether its method was consistent with the
factors specified in the Sales Agreement. Plaintiffs also
point to common questions on damages, including whether
damages should be calculated according to the difference
between North American's rates and those of other market
participants, or whether damages should instead reflect the
difference between North American's actual charged rate and
a hypothetical rate calculated pursuant to the factors described
in the Sales Agreement. There is also the common question
of whether, if the plaintiffs succeed on their claims, class
members should be awarded $500 in statutory damages under
New York General Business Law section 349-d.

North American argues that plaintiffs' claims require
individualized adjudication because customers had different,
subjective understandings of terms like “market rate,” “daily
market price” and “market value.” (Opp. Mem. at 12.)
It points out that Claridge testified in her deposition that
she did not understand the distinction between the terms
“market rate” and “wholesale rate,” and that Marsh testified
that variable prices should have been determined by “the
commodity rate, the competitive rate of other electric
energy sources ....” (Id., citing Claridge Dep. at 41, Marsh
Dep. at 12.) But plaintiffs assert that North American's
disclosures about the “variable market based rate” were
themselves misleading and imprecise. Commonality is not
defeated because consumers interpreted arguably vague and
misleading language in different ways.

*4 The claims of the proposed class turn on the “common
contention” that North American misleadingly described its
method for calculating variable monthly rates, a claim that “is
capable of classwide resolution ....” Dukes, 564 U.S. at 350.
Plaintiffs have therefore shown common questions of law and
fact under Rule 23(a)(2).

3. Typicality.

Rule 23(a)(3) requires plaintiffs to show that “the claims or
defenses of the representative parties are typical of the claims
or defenses of the class.” “To establish typicality under Rule
23(a)(3), the party seeking certification must show that ‘each
class member's claim arises from the same course of events
and each class member makes similar legal arguments to
prove the defendant's liability.” ” In re Flag Telecom Holdings,
Ltd. Sec. Litig., 574 F.3d 29, 35 (2d Cir. 2009) (quoting
Robidoux v. Celani, 987 F.2d 931, 936 (2d Cir. 1993)).
“Typicality requires that ‘the disputed issue[s] of law or fact

occupy essentially the same degree of centrality to the named
plaintiff's claim as to that of other members of the proposed
class.” ” Mazzei v. Money Store, 829 F.3d 260, 272 (2d Cir.
2016) (quoting Caridad v. Metro-N. Commuter R.R., 191
F.3d 283, 293 (2d Cir. 1999)). “One purpose of the typicality
requirement is ‘to ensure that ... the named plaintiff's claim

and the class claims are so interrelated that the interests of the
class members will be fairly and adequately protected in their
absence.” ” Id. at 272 (quoting Marisol A. ex rel. Forbes v.
Giuliani, 126 F.3d 372, 376 (2d Cir. 1997)).

Plaintiffs assert that their claims are typical because, like all
proposed class members, they assert that North American
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misrepresented the “variable market based rates” used to
calculate monthly electricity bills. North American contends
that Marsh and Claridge cannot show typicality because,
prior to paying the monthly variable rate, they were offered
introductory fixed rates for different periods of time, and
that the initial fixed rates varied widely. (Opp. Mem. at
15.) It also asserts that customers received differing sales
pitches from North American, which informed their decisions
to become North American customers. (Id. at 16-17.) But
the plaintiffs' proposed class consists of “customers who
paid [North American's] variable rate,” (Docket # 50) and
not its fixed rate. Further, their claims are directed toward
North American's statements made in a widely dispersed
document and a uniform contract; oral representations by
North American to solicit new customers do not lie at
the heart of their claims. Because plaintiffs' claims turn
on North American's written disclosure concerning the
“variable market based rates,” its arguments concerning
other marketing practices do not defeat typicality. See,
e.g., In re Polaroid ERISA Litig., 240 F.R.D. 65, 76
(S.D.N.Y. 2006) (“Defendants' argument that Plaintiffs'
claims for misrepresentation and nondisclosure inherently

require an individualized analysis is also insufficient to defeat
typicality. The Complaint contains allegations of plan-wide
misrepresentations and nondisclosures which, by definition,
were not individualized.”).

North American also argues that plaintiffs cannot show
typicality because its “fixed and variable rates are calculated
based upon a complex algorithm of variables unique to each
customer,” including a customer's “zone and/or subzone,”
weather, renewable energy credits, customer complaints and
“[1]ocal, national and global news.” (Opp. Mem. at 15-16.)
As support, North American cites different fixed rates (as
opposed to variable rates) that it charged to Marsh and
Claridge. (Id. at 16.) Assuming that these assorted factors
informed North American's calculation of variable market
based rates, they do not defeat typicality, but instead reflect
that Marsh and Claridge, like other customers, were charged
at rates based on numerous factors, including some that
seemingly were not disclosed in the Sales Agreement.

*5 Because Marsh and Claridge have made a showing that
their claims are typical of the proposed class members, the
Court concludes that they satisfy the typicality requirement
of Rule 23(a)(3).

4. Adequacy.

Rule 23(a)(4) requires a showing that “the representative
parties will fairly and adequately protect the interests of the
class.” “[A]dequacy is satisfied unless ‘plaintiff's interests are
antagonistic to the interest of other members of the class.”
Sykes, 780 F.3d at 90 (quoting Baffa v. Donaldson, Lufkin
& Jenrette Sec. Corp., 222 F.3d 52, 60 (2d Cir. 2000));

see also In re Flag Telecom, 574 F.3d at 35 (determining

adequacy “entails inquiry as to whether: 1) plaintiff's interests
are antagonistic to the interest of other members of the class
and 2) plaintiff's attorneys are qualified, experienced and able

to conduct the litigation.”) (quotation marks omitted).1

North American does not assert that Marsh or Claridge have
interests antagonistic to the class. It again points to the named
plaintiffs' failure in their depositions to provide a consistent
definition of the phrase “wholesale market prices,” and argues
that “a plaintiff who does not understand the definition or
scope of a term that is at the heart of a litigation cannot
adequately represent the interests of a class the plaintiff seeks
to certify.” (Opp. Mem. at 18.) But again, the failure of the two
named plaintiffs to articulate in their depositions a consistent
interpretation of allegedly misleading terms does not render
plaintiffs inadequate class representatives.

The Court concludes that plaintiffs satisfy the adequacy
requirement of Rule 23(a)(4).

B. Rule 23(b)(3).
Rule 23(b)(3) requires plaintiffs to show that “questions of

law or fact common to class members predominate over
any questions affecting only individual members, and that a
class action is superior to other available methods for fairly
and efficiently adjudicating the controversy.” It requires “a
showing that questions common to the class predominate, not
that those questions will be answered, on the merits, in favor
of the class.” Amgen Inc., 133 S. Ct. at 1191 (emphasis in
original). “Predominance is satisfied ‘if resolution of some
of the legal or factual questions that qualify each class
member's case as a genuine controversy can be achieved
through generalized proof, and if these particular issues are
more substantial than the issues subject only to individualized
proof.” ” 7Roach v. T.L. Cannon Corp., 778 F.3d 401, 405 (2d
Cir. 2015) (quoting In re U.S. Foodservice Inc., 729 F.3d at
118).
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1. Plaintiffs' Claims under the New York General Business
Law.

Plaintiffs' claims under the New York General Business
Law can be adjudicated through common proof, and the
use of generalized proof is more substantial than the issues
potentially subject to individual proof. New York General
Business Law section 349(a) makes it unlawful to use
“[d]eceptive acts or practices in the conduct of any business,
trade or commerce ....” New York General Business Law
section 349-d(3) specifically governs the deceptive practices
of ESCOs, and states that “[n]o person who sells or offers for
sale any energy services for, or on behalf of, an ESCO shall
engage in any deceptive acts or practices in the marketing
of energy services.” The parties agree that sections 349(a)
and -d(3) have identical elements. See Claridge, 2015 WL
5155934, at *4. The scope of section 349 is “intentionally
broad” and requires a plaintiff to prove “a deceptive act
or practice directed toward consumers and that such act or
practice resulted in actual injury to a plaintiff.” Blue Cross &
Blue Shield of N.J., Inc. v. Philip Morris USA Inc., 3 N.Y.3d
200, 205-06 (2004). “Justifiable reliance by the plaintiff is not
an element of the statutory claim.” Koch v. Acker, Merrall &
Condit Co., 18 N.Y.3d 940, 941 (2012).

*6 Here, liability can be determined on a class-wide basis
because the plaintiffs' claims are directed toward uniform
terms that were contained in a common Sales Agreement
distributed to all new customers. Individualized evidence
is not required. Rather, plaintiffs must prove whether
North American employed “a deceptive act or practice” by
misleading consumers about its method for calculating a
“variable market based rate.” In large measure, plaintiffs'
claims will succeed or fail based on a determination of
whether the Sales Agreement was deceptive in its description
of the “variable market based rate”—an issue that can be
adjudicated through the use of common proof, and not
individualized proof. A class-wide determination is superior
to an individualized determination because the latter would
simply entail repeated adjudications of identical provisions of
the Sales Agreement. Cf. In re U.S. Foodservice, 729 F.3d
at 118 (“[F]raud claims based on uniform misrepresentations

to all members of a class ‘are appropriate subjects for class
certification’ because, unlike fraud claims in which there are
material variations in the misrepresentations made to each
class member, uniform misrepresentations create ‘no need for
> »

a series of mini-trials.” ) (quoting Moore v. PaineWebber,
Inc., 306 F.3d 1247, 1253 (2d Cir. 2002)).

The Court therefore concludes that, under Rule 23(b)
(3), common questions of law and fact predominate over
plaintiffs' General Business Law claims, and that a classwide
resolution is superior to individual actions to adjudicate the
merits.

2. Plaintiffs' Contract Claims.

Plaintiffs also seek certification for their claims asserting
breach of contract and breach of the covenant of good faith
and fair dealing. “[T]he essential elements of a cause of action
for breach of contract are the existence of a contract, the
plaintiff's performance under the contract, the defendant's
breach of that contract, and resulting damages.” U.S. Bank
Nat'l Ass'n v. Lieberman, 98 A.D.3d 422, 423 (lst Dep't
2012). In New York, all contracts contain an implied covenant
of good faith and fair dealing, under which “neither party
shall do anything which will have the effect of destroying or
injuring the right of the other party to receive the fruits of the
contract.” 511 W. 232nd Owners Corp. v. Jennifer Realty Co.,
98 N.Y.2d 144, 153 (2002). “Where the contract contemplates
the exercise of discretion, this pledge includes a promise not

to act arbitrarily or irrationally in exercising that discretion.”
Dalton v. Educ. Testing Serv., 87 N.Y.2d 384, 389 (1995).

Contract claims satisfy Rule 23(b)(3) when the claims
of the proposed class “focus predominantly on common
evidence ....” In re U.S. Foodservice Inc., 729 F.3d at 125.
The Second Circuit has affirmed certification of a contract

claim when minor variations existed in the language of the
disputed contracts because the underlying claim was directed
to a “substantially similar” terms. Id. at 124. Plaintiffs claimed
that defendants were in breach because they concealed the
true nature of their fuel-pricing practices, and that they
therefore did not know and understand the defendants' true
course of performance. Id. at 125. Questions of whether
a defendant acted in good faith under the contract also
were deemed “common to all class members.” Id. at 125.
“To be clear, courts properly refuse to certify breach of
contract class actions where the claims require examination
of individual contract language.” Id. at 124. Individual
issues may predominate when, for instance, contract claims
turn on material differences in state law. See Johnson v.
Nextel Commc'ns Inc., 780 F.3d 128, 147-48 (2d Cir. 2015)
(because contract claims were intertwined with different

state-law malpractice standards, common questions did not
predominate).
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Plaintiffs' claims for breach of contract and breach of
the covenant of good faith and fair dealing are largely
directed to language in the Sales Agreement that was
distributed to all members of the proposed class. The claims
predominantly focus on common evidence. In opposition to
plaintiffs' motion, North American again cites to subjective
interpretations of the phrase “wholesale market rate,” and
argues that each customer may have had a unique and
individual interpretation of the underlying billing practices.
However, there is no dispute that North American distributed
a uniform Sales Agreement that governed customers'
subscriptions and described the calculation of variable market
based rates. To the extent that North American argues that
customers' subjective understanding may have been informed
by loosely scripted conversations with telemarketers or by
other marketing materials (Opp. Mem. at 20), the Sales
Agreement contains an integration clause that states, “This
agreement and the Enrollment Form or Welcome Letter
reflect Customer's entire agreement with [North American]
and supersede any oral or written statements made in
connection with this agreement or Customer electricity
supply.” (Blankinship Dec. Ex. 4 at 7.) External marketing
about North American's billing rates would not go toward
plaintiffs' breach claim, and North American has not pointed
to any ambiguity that would make parol evidence relevant to
resolving plaintiffs' claims.

*7 Plaintiffs' claims for breach of contract and breach of

the covenant of good faith and fair dealing are directed to
the text of a uniform Sales Agreement that was distributed
to all members of the proposed class. Common issues
susceptible to generalized proof substantially predominate
over individualized issues, if any. The Court therefore
concludes that plaintiffs have satisfied Rule 23(b)(3) as to
these claims.

C. Rule 23(g).
Rule 23(g)(1) states that “[u]nless a statute provides

otherwise, a court that certifies a class must appoint class
counsel.” The Court must consider the work of counsel
in identifying or investigating potential claims; counsel's
experience in litigating class actions; counsel's knowledge
of applicable law; and the resources available to counsel.
Rule 23(g)(1)(A). Class counsel “must fairly and adequately
represent the interests of the class.” Rule 23(g)(4). “The
purpose of this requirement is to protect the interests of absent
class members, who will be bound by the results of the
action under res judicata.” Kulig v. Midland Funding, LLC

2014 WL 5017817, at *2 (S.D.N.Y. Sept. 26, 2014). “ ‘[I]n
determining the adequacy of counsel, the court looks beyond
reputation built upon past practice and examines counsel's
competence displayed by present performance.’ ” Id. (quoting
Bolanos v. Norwegian Cruise Lines Ltd., 212 FR.D. 144,
156 (S.D.N.Y. 2002)). Although North American opposes
the motion for class certification, it “does not dispute the

competence of class counsel ....” (Opp. Mem. at 17.)

Plaintiffs are represented by three law firms: Finkelstein,
Blankinship, Frei-Pearson & Garber, LLP (“Finkelstein™);
Mazie Slater Katz & Freeman, LLC (“Mazie”);
and McCuneWright LLP (“McCune”). Attorneys from
Finkelstein and Mazie have been counsel of record to
plaintiffs since the commencement of this action. Matthew D.
Schelkopf, an attorney at McCune, also has been counsel of
record to plaintiffs since the action was commenced, but was
employed by different law firm at commencement. The three
firms jointly move to be appointed co-class counsel.

Based on their performance in this action, the Court concludes
that the plaintiffs' attorneys have fairly and adequately
represented the interests of the class, and there is no
indication that they will not continue to do so. Counsel
successfully opposed the defendant's motion to dismiss the
Complaint pursuant to Rule 12(b)(6), and have advocated for
plaintiffs' interests throughout a discovery process that has
been contentious at times. Their submissions to the Court
have reflected knowledge of the law governing plaintiffs'
claims and familiarity with class action procedures. Their
present performance has demonstrated competence to protect
the interests of the class and to pursue the class's claims. See
generally Kulig, 2014 WL 5017817, at *2.

Based on the declarations submitted by counsel and their
supporting exhibits, the Court also concludes that plaintiffs'
counsel have adequate resources to litigate this action and are
experienced in litigating class actions. Finkelstein has been
appointed class counsel in several consumer class actions,
including cases in this District that were brought against
electricity providers and other utilities. (Blankinship Dec. Ex.
7.) Greg Blankinship, a partner at Finkelstein, has practiced
law since 2003 and has been appointed class counsel in
at least five class actions, including actions against utilities
that asserted deceptive pricing practices. (Blankinship Dec.
Ex. 7.) Mazie has been appointed class counsel in at least
eight class actions, principally in cases that involve products
liability. (Mendelsohn Dec. § 5) Matthew R. Mendelsohn, a
partner at Mazie, has practiced law since 2005, and has been
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class counsel in consumer class actions, primarily involving
products-liability claims. (Mendelsohn Dec. Ex. A.) In 2013,
he was appointed class counsel in a products-liability action
brought in this District. (Mendelsohn Dec. § 6.) McCune
has been appointed class counsel in class actions involving
products liability and consumer fraud claims. (Schlkopf Dec.
99 8-14 & Ex. A.) Matthew D. Schelkopf, a partner at
McCune, has practiced law since 2002, and has been class
counsel in at least seven class actions, all of them involving
products-liability claims. (Schelkopf Dec. 9 8-14.)

*8 Based on their performance in this case, the experience
of the law firms and of the attorneys of record, and of the
resources available to those attorneys, the Court appoints the
Finkelstein, Mazie and McCune firms as co-class counsel in
this case.

D. Class Period.
Plaintiffs' notice of motion seeks to certify a class “of all
New York North American Power & Gas, LLC customers
who paid North American Power & Gas, LLC's variable
rate ....” (Docket # 50.) This proposed class is overbroad and
does not account for the relevant limitations periods.

This action was filed on February 20, 2015. New York
General Business Law sections 349(a) and 349-d(3) has
a three-year limitations period. CPLR 214(2); Gaidon v.
Guardian Life Ins. Co. of Am., 96 N.Y.2d 201, 209-10 (2001).
For claims under the General Business Law, the plaintiff class

is limited to consumers who paid North American's variable
rate on or after February 20, 2012.

Footnotes

Plaintiffs' claims for breach of contract and breach of
the implied covenant of good faith and fair dealing are
governed by the six-year limitations period of CPLR 213(2).
North American first began selling electricity to New York
consumers in or around June 2011. (See Kinneary 4/7/16 Dep.
at 19.) For the claims alleging breach of contract and breach of
the covenant of good faith and fair dealing, the class includes
consumers who paid North American's variable market based
rates in or after June 2011.

CONCLUSION.
Plaintiffs' motion for class certification is GRANTED.
(Docket # 50.) The Clerk is directed to terminate the motion.

The law firms of Finkelstein, Blankinship, Frei-Pearson
& Garber, LLP, Mazie Slater Katz & Freeman, LLC and
McCuneWright LLP are jointly appointed to act as class
counsel.

Within 21 days, class counsel shall submit a proposed form of
notice to class members and a proposed plan for distributing

notice.

SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2016 WL 7009062

1 The Court addresses the qualification of plaintiffs' counsel under Rule 23(g) below.
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UNPUBLISHED OPINION. CHECK COURT RULES
BEFORE CITING.
Superior Court of Connecticut,
Judicial District of Hartford, Complex
Litigation Docket at Hartford.

Shane C. ROBERTS
V.
VERDE ENERGY, USA, INC.

X07HHDCV156060160S
[
File Date: December 6, 2017

Moukawsher, J.

1. Summary: Common violations may be dealt with in

common.
*1 Substitute plaintiff Constance Jurich and her husband
sue Verde Energy. They claim Verde overcharged them for
electricity in violation of their contract and state statutes.
They claim Verde was required to charge rates linked to
wholesale market electric rates but didn't. They want the court
to certify a class of all the consumers who had these kinds
of contracts with Verde. Verde opposes class certification
focusing on its view that the issues are too individualized
to be addressed in a class action. The court grants class
certification because liability focuses on common questions
of standard contract language and its conformity with the
law. Conceivable individual issues are not an obstacle to class
certification because they may not arise, may not overwhelm
the litigation if they do arise, and if they overwhelm the
litigation the court can modify or decertify the class.

2. The potential class is numerous, shares common
questions, and is represented by a typical class member
who will adequately represent the class.
Class certification is multi-layered. Practice Book § 9-7
permits representatives to bring suits on behalf of a class
where:

(1) the class is so numerous that joinder of all members
is impracticable, (2) there are questions of law or fact
common to the class, (3) the claims or defenses of the
representative parties are typical of the claims or defenses

of'the class, and (4) the representative parties will fairly and
adequately protect the interests of the class.

Verde doesn't dispute that there are thousands of members of a
potential class, so the court concludes it is impractical to join
them all. There are common questions of law or fact to the
class and they clearly predominate over any individual issues.
A common contract is at issue. The parties hotly dispute what
the contract means, the significance for its approval for use by
the state, the significance of the statute mandating its content
and the manner in which Verde sets rates for electricity. The
resolution of all of these common issues would answer the
common question of whether Verde violated its contract and
any statutes.

Verde focuses on the complexity of its rate setting, including
the fact that those rates reflect some individual determinations
related to peak use and the inevitability that every customer
has a different bill each month. Verde suggests that
reconstructing any rate besides the one it charged would
be impossible because of how it buys power, including its
reliance on futures contracts, bulk rates, and incorporated
peak use charges attributable to individual customers.

But Verde's concerns are at best premature. The class would
have to prove liability first and then victory for the class
would not necessarily require a reconstruction of the rates
and Verde admits that while peak use charges are attributable
to individuals they aren't billed to individuals but are extra
charges that are spread over and paid by the entire class.
Victory might consist solely of injunctive relief to abate any
violations. It also might not involve any reconstruction of
Verde's rates at all, but rely on setting an “appropriate” rate
and comparing it to Verde's actual rates without reference to
what batch of electricity was bought from whom and when.
And if the only way to assess any form of relief after a
decision on liability is either impossible or entirely individual,
Practice Book § 9-9(b)(5) says the court's class certification
orders “may be altered or amended as may be desirable from
time to time.” This means that if any of Verde's currently
theoretical fears are realized the court can modify the class
or even decertify it. Likewise, if it prevails on its claims that
each class member would have to prove they read the contract
and it caused them to do or refrain from doing something, this
would call for a reordering of the class action management
too. But there are certainly strong common issues and they
predominate over individual issues that might affect some of
the claims but in no case all of them.
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*2  Constance Jurich is typical enough to be a class
representative. Verde points out that she paid some of her bills
late and got an undeserved credit and therefore Verde claims
she sometimes had an atypical balance. But this doesn't matter
on the question whether she was overcharged. She purchased
electricity under the contract challenged. Verde also says
she is atypical because the complaint is aimed at those with
an alleged “teaser” rate that was artificially low and Jurich
didn't have one. But the complaint claims Verde breached
its promise to use market rates and violated state statutes in
ways dependent on the departure from “appropriate” market
rates. The complaint's reference to teaser rates doesn't make
it dependent on teaser rates nor does its absence from Jurich's
case make her atypical in terms of pressing the main claim
about Verde's alleged abuse of the term “market rates.”

Constance Jurich will fairly and adequately protect the
interest of the class. There is no evidence she has any interest
adverse to other class members. The evidence shows further
that she is represented by counsel experienced and competent
in both class action claims and claims of this specific type.

Niko Jurich, on the hand, has no basis to be a class
representative. He was never a party to the contract at issue.
He is merely Constance Jurich's husband. He would hardly
be typical of parties contracting with Verde for this type of
variable electric service when he never contracted with Verde
at all. He is disapproved as a class representative.

3. Common questions predominate and class action

treatment is superior to other approaches.
Constance Jurich seeks certification under Practice Book
§ 9-8(3). To win it, she must prove common questions
of law or fact predominate over any purported individual
questions. She must also prove a class action is superior to
other available methods for the fair and efficient adjudication
of the controversy. There is no point in repeating the
analysis already performed on the commonality question. The
common questions are real and numerous. The individual
questions are contingent in character. They don't affect all
claims for relief. And their impact may be judged and adjusted
for as their character becomes clear.

A class action is superior to individual litigation. Consumer
contracts affecting thousands of people but not necessarily
yielding thousands of dollars to each class member are well
suited for class certification. Without the class action method
most claims like this wouldn't be brought, including claims
with great social utility. Piecemeal litigation would be less

workable. Given that much of the case depends on the
central common legal issues surrounding the contract class
members would have little interest in separately controlling
the litigation and, as noted, if individual remedies appear to
overwhelm the rest of the case, certification can be modified
or withdrawn as may be justified. There is no other litigation
the court knows that would compete with this litigation, so
no disadvantage appears from that direction. This is a case
about rates in Connecticut, so no other forum appears to have
any advantages and barring the remedies possibilities alluded
to, the central legal issues of this case are easily managed on
a class basis. Therefore, the court finds the class method the
superior method for the claims at issue.

4. An opt-out class is certified, questions and the class are
defined and notice is postponed.
The court certifies a class defined as Jurich requests:

All individual residential and small business consumers
enrolled (either initially or through “rolling over” from a
fixed rate plan) in a Verde Energy USA, Inc. variable rate
electricity plan in connection with a property located within
Connecticut at any time within the applicable statute of
limitations preceding the filing of this action through and
including the date of class certification, excluding persons
whose only contract with Verde contained a “Governing
Law and Arbitration” clause (as first introduced in or about
October 2015).

*3  Specifically excluded from this Class are: the
Defendant, the officers, directors and employees of
Defendant; any entity in which Defendant has a controlling
interest; any affiliate, legal representative of Defendant; the
judge to whom this case is assigned and any member of
the judge's immediate family; and any heirs, assigns and
successors of any of the above persons or organizations in
their capacity as such.

The court certifies as the class claims all claims set forth in
the current version of the complaint. The court appoints as
class representative Constance Jurich. The court appoints as
class counsel the law firm of Izard Kindall & Raabe, LLP.
As discussed on the record, the court will postpone any order
of notice until the completion of legal challenges that may
affect the class or eliminate this action. When the notice is
given, Practice Book § 9-9(a)(2)(B)(v) provides that it must
establish a way to “exclude from the class any member who
requests exclusion ...” While the rule doesn't expressly state
that this “opt-out” approach is exclusive, the court finds in
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any event that it is the best method in a case such as this where
the complexity of the claims and the size of the individual
amounts at stake may artificially depress participation and the
significance of any remedy, thereby irrationally diluting the
public benefit that might be gained from deterring any trade
practice or other violations that might be found. Therefore,
this class action will be an “opt-out” class action.

All Citations

Not Reported in Atl. Rptr., 2017 WL 6601993, 65 Conn. L.
Rptr. 563
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Opinion
Moukawsher, J.

*1 This court decided the consumer contract at issue in this
case was illegally unclear about the rates consumers would be
charged for electric power. It held that a statute specifically
made this violation an automatic unfair or deceptive trade
practice under CUTPA.

Verde now wants the court to decide summarily that the class
certified in the case must fail or at least be ineligible for
any kind of money award. Stripped of legalistic ornament,
Verde protests paying money to people who haven't proved
they were harmed by an inadequate rate disclosure. In its
view, each class member should have to prove they relied on
the disclosure at issue and were damaged by that reliance.
Without monetary damage, Verde posits class members have
no “ascertainable loss” of money or property as required
by General Statutes § 42-110g(a) and therefore no cause of
action. Verde further claims that even if the plaintiffs do prove
monetary damages, the class cannot recover without proof of
individual monetary losses. Verde also uses its claims about
the individual character of the issue to undercut the continued
treatment of this case as a class action.

But no dollar amount of ascertainable loss has to be alleged
to bring a lawsuit. As the Connecticut Supreme Court held in
1981 in Hinchliffe v. American Motors Corp., ascertainable
loss may be shown merely by proving a purchase that is in
part the product of an unfair or deceptive practice that results
in a thing different from what was expected from the bargain.

It also specifically held that consumers don't have to rely on

misleading information to have a CUTPA claim.’

But Verde says that to prove the “ascertainable loss”
prerequisite to prevailing under CUTPA—to get any equitable
relief or money damages—requires proof that any claimed
loss was legally caused by the wrongful act.

Indeed, there is some tension between the holding in
Hinchliffe and a later 1994 holding in Haesche v. Kissner that

says the deceptive practice must have caused harm.” The only
way to reconcile them is to say that a plaintiff suffering no
harm from a practice can receive no recovery, but qualifying
harms need not be limited solely to harm caused by reliance
on a misrepresentation.

After all, Hinchliffe said the loss doesn't have to be precise to
be ascertainable. Here, it may be the value of the opportunity
the class lost to benefit from better bargains that could have
been chosen following adequate disclosure. This is, of course,
a harder financial harm to qualify than individual harm, but it
may prove a significant financial harm nonetheless.

There is a good reason courts don't require more precise
and more individual determinations of detrimental reliance
to meet the ascertainable loss threshold. It's Verde that
deprived the class of its chance to make these determinations.
Therefore, it's Verde not the class that for ascertainable loss
purposes must bear the burden of not knowing who would
have made what choice and what savings would have resulted.
Nonetheless, if it turns out there weren't any financially better
opportunities class members might have been chosen, the
lost opportunity would not only be imprecise, it would be
worthless, and thus it would mean that the class has suffered
no ascertainable loss.

*2 The court cannot ignore the ascertainable loss
requirement. But it must also avoid weakening the statute
that makes unclear rate disclosures unfair trade practices. The
purpose of that statute is to help ratepayers do something
about unclear rate disclosures. It would defeat that purpose
if our inability to say precisely how people would respond to
a clear notice would stop people from complaining about an
unclear notice. That would allow the party issuing the unclear
notice to profit from its own wrong.

To the extent that ascertainable loss doesn't require individual
reliance and individual calculations, this settles the summary
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judgment and class legal issues raised. The rest will depend
upon the facts.

The class says it did suffer money damages, but it complains
that the court has stayed discovery, tying its hands in its quest
to quantify these losses. Following discovery, it may appear
that there is no way adequately to prove damages the court
can award. This may mean the court could find the class made
it over the ascertainable loss threshold but was tripped up by
its failure to prove a specific credible damage amount. The

Footnotes
1 184 Conn. 607, 614-17.

2 229 Conn. 213, 222-23.

result could be a judgment for the defendant or some other
form of relief such as equitable relief.

But all that will have to wait for another day. In the
meantime, the motions for summary judgment and to alter
class certification are denied. The discovery stay is lifted.

All Citations

Not Reported in Atl. Rptr., 2019 WL 1276501, 67 Conn. L.
Rptr. 761
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United States Court of Appeals, Second Circuit.

Monique SYKES, Rea Veerabadren,
Kelvin Perez, Clifton Armoogam,
Individually and on behalf of all others
similarly situated, Plaintiffs—Appellees,

V.

MEL S. HARRIS AND ASSOCIATES
LLC, Mel S. Harris, Todd Fabacher, Michael
Young, Kerry Lutz, Esq., LR Credit 18,
LLC, L—Credit, LLC, Leucadia National
Corporation, LR Credit, LLC, LR Credit
10, LLC, Samserv, Inc., William Mlotok,
Benjamin Lamb, David Waldman, Joseph A.
Orlando, Michael Mosquera, John Andino,
LR Credit 14, LLC, LR Credit 21, LLC,

Philip M. Cannella, Defendamts—Appellants.1

Docket Nos. 13-2742—cv, 13-2747—cv, 13-2748—cv
|
Argued: Feb. 7, 2014.
[
Decided: Feb. 10, 2015.

Synopsis

Background: Debtors filed putative class action against debt-
buying company, law firm, and process server alleging they
had engaged in fraudulent scheme to obtain default judgments
against debtors in civil court, in violation of Fair Debt
Collection Practices Act (FDCPA), Racketeer Influenced
and Corrupt Organizations Act (RICO), and New York law.
Plaintiffs moved for class certification, and the United States
District Court for the Southern District of New York, Denny
Chin, Circuit Judge, 285 F.R.D. 279, certified two classes.
Defendants appealed.

Holdings: The Court of Appeals, Pooler, Circuit Judge, held
that:

See pp. 9-10

[17] district court did not abuse its discretion in determining
that proposed class of debtors met commonality requirement
for class certification;

[2] district court did not abuse its discretion in determining
that common issues of law and fact predominated over any
individual ones, as required for class certification;

[3] district court did not abuse its discretion in determining
that class action was superior method for resolving debtors'
claims;

[4] Rooker-Feldman doctrine did not bar debtors' action;
[5] Full Faith and Credit Act did not bar debtors' action; and

[6] district court did not abuse its discretion in certifying
debtors' claims under provision of federal class action rule
providing for injunctive relief if defendant acted or refused to
act on grounds that apply generally to the class.

Affirmed.

Jacobs, J., filed separate dissenting opinion.

West Headnotes (22)

[1] Federal Courts Class actions

Court of Appeals reviews district court's decision
to certify a class for abuse of discretion, the legal
conclusions that informed its decision de novo,
and any findings of fact for clear error. Fed.Rules
Civ.Proc.Rule 23, 28 U.S.C.A.

3 Cases that cite this headnote

[2] Federal Civil Procedure Class Actions

Class action is an exception to the usual rule
that litigation is conducted by and on behalf
of the individual named parties only. Fed.Rules
Civ.Proc.Rule 23, 28 U.S.C.A.

4 Cases that cite this headnote
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3]

[4]

[5]

[6]

Federal Civil Procedure Evidence;

pleadings and supplementary material

Party seeking class certification must be
prepared to prove that there are in
fact sufficiently numerous parties, common
questions of law or fact, and that other
requirements of rule governing class actions are
met. Fed.Rules Civ.Proc.Rule 23(a), 28 U.S.C.A.

7 Cases that cite this headnote

Federal Civil Procedure Common interest
in subject matter, questions and relief; damages

issues

Commonality requirement for class certification
obligates plaintiff to demonstrate that the class
members have suffered the same injury; this does
not mean merely that they have all suffered a
violation of the same provision of law. Fed.Rules
Civ.Proc.Rule 23(a), 28 U.S.C.A.

29 Cases that cite this headnote

Federal Civil Procedure Common interest
in subject matter, questions and relief; damages

issues

To satisfy the predominance criterion for class
certification, individual questions need not be
absent; the predominance rule requires only
that those questions not predominate over the
common questions affecting the class as a whole.
Fed.Rules Civ.Proc.Rule 23(b)(3), 28 U.S.C.A.

45 Cases that cite this headnote

Federal Civil Procedure Common interest
in subject matter, questions and relief; damages

issues

Common issues may predominate, as required
for class certification, when liability can be
determined on a class-wide basis, even when
there are some individualized damage issues.
Fed.Rules Civ.Proc.Rule 23(b)(3), 28 U.S.C.A.

42 Cases that cite this headnote

[7]

8]

9]

Federal Civil Procedure Common interest
in subject matter, questions and relief; damages

issues

Meeting the class action predominance
requirement requires plaintiffs to show that they
can prove, through common evidence, that all
class members were injured by the alleged
conspiracy; that is not to say the plaintiffs
must be prepared at the certification stage
to demonstrate through common evidence the
precise amount of damages incurred by each
class member, but court expects the common
evidence to show all class members suffered
some injury. Fed.Rules Civ.Proc.Rule 23(b)(3),
28 U.S.C.A.

47 Cases that cite this headnote

Racketeer Influenced and Corrupt
Organizations Elements of violation in

general

Racketeer Influenced and Corrupt
Organizations Business, property, or
proprietary injury; personal injuries
Racketeer Influenced and Corrupt
Organizations Causal relationship; direct
or indirect injury

To prevail on a civil Racketeer Influenced
and Corrupt Organizations Act (RICO) claim,
plaintiffs must show (1) a substantive RICO
violation; (2) injury to the plaintiff's business or
property, and (3) that such injury was by reason
of the substantive RICO violation. 18 U.S.C.A.

§ 1962.

9 Cases that cite this headnote

Antitrust and Trade Regulation Nature

and Elements

Antitrust and Trade Regulation Public
impact or interest; private or internal
transactions

To maintain a cause of action for deceptive
practices under New York law, a plaintiff must
show: (1) defendant's conduct is consumer
oriented, (2) defendants is engaged in a
deceptive act or practice, and (3) plaintiff was
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[10]

[11]

[12]

injured by this practice; first element may be
satisfied by showing that the conduct at issue
potentially affects similarly situated consumers.
N.Y.McKinney's General Business Law § 349.

12 Cases that cite this headnote

Federal Civil Procedure Consumers,

purchasers, borrowers, and debtors

District court did not abuse its discretion in
determining that proposed class of debtors met
commonality requirement for class certification
in action against debt-buying company, law firm,
and process server, based on defendants' alleged
conduct of systematically filing false affidavits
of merit and, in many instances, false affidavits
of service, in order to fraudulently procure
default judgments against the debtors in civil
court. Fair Debt Collection Practices Act, § 802,
15U.S.C.A. § 1692; 18 U.S.C.A. § 1961 et seq.;
N.Y.McKinney's Judiciary Law § 487; Fed.Rules
Civ.Proc.Rule 23(a)(2), 28 U.S.C.A.

2 Cases that cite this headnote

Federal Civil Procedure Common interest
in subject matter, questions and relief; damages

issues

Commonality prerequisite for class certification
is satisfied if there is a common issue that
drives the resolution of the litigation such that
determination of its truth or falsity will resolve
an issue that is central to the validity of each
one of the claims in one stroke. Fed.Rules
Civ.Proc.Rule 23(a), 28 U.S.C.A.

27 Cases that cite this headnote

Federal Civil Procedure Common interest
in subject matter, questions and relief; damages

issues

Determination as to whether class may be
certified, on theory that questions common to
class members predominate, may require a court
to consider how a trial on the merits would be
conducted if a class were certified. Fed.Rules
Civ.Proc.Rule 23(b)(3), 28 U.S.C.A.

[13]

[14]

[15]

[16]

38 Cases that cite this headnote

Federal Civil Procedure Consumers,

purchasers, borrowers, and debtors

District court did not abuse its discretion in
determining that common issues of law and
fact predominated over any individual ones, as
required for certification of debtors' putative
class action against debt-buying company, law
firm, and process server, since all claims
were based on defendants' alleged uniform,
widespread practice of filing automatically-
generated, form affidavits of merit not based
on personal knowledge and, in many instances
false affidavits of service, to obtain default
judgments against debtors in civil court. Fair
Debt Collection Practices Act, § 802, 15
U.S.C.A. § 1692; 18 U.S.C.A. § 1961 et seq.;
N.Y.McKinney's Judiciary Law § 487; Fed.Rules
Civ.Proc.Rule 23(b)(3), 28 U.S.C.A.

3 Cases that cite this headnote

Federal Civil Procedure Common interest
in subject matter, questions and relief; damages

issues

In determining whether class may be certified,
fact that damages may have to be ascertained on
an individual basis is a factor that the court must
consider in deciding whether issues susceptible
to generalized proof outweigh individual issues.
Fed.Rules Civ.Proc.Rule 23(b)(3), 28 U.S.C.A.

9 Cases that cite this headnote

Federal Civil Procedure Representation

of class; typicality; standing in general

Class certification requirement that plaintiff be
adequate representative of class is satisfied
unless plaintiff's interests are antagonistic to the
interest of other members of the class. Fed.Rules
Civ.Proc.Rule 23(a)(4), 28 U.S.C.A.

37 Cases that cite this headnote

Federal Civil Procedure Consumers,

purchasers, borrowers, and debtors
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[17]

(18]

District court did not abuse its discretion in
determining that class action was superior
method for resolving debtors' claims against
debt-buying company, law firm, and process
server for violations of Racketeer Influenced and
Corrupt Organizations Act (RICO), Fair Debt
Collection Practices Act (FDCPA), and New
York state law, even though defendants asserted
that New York state court was superior forum;
there was no basis to conclude that plaintiffs
could proceed as a class in the state court, as that
court had jurisdiction only over actions in which
the value of the controversy was $25,000 or less,
and New York law would provide plaintiffs no
right of action, could not address the gravamen
of the plaintiffs' allegations as it could only
vacate the default judgments against them, and
denied plaintiffs any control over the course
of the litigation. Fair Debt Collection Practices
Act, § 802, 15 U.S.C.A. § 1692; 18 U.S.C.A.
§ 1961 et seq.; N.Y.McKinney's Judiciary Law
§ 487; Fed.Rules Civ.Proc.Rule 23(b)(3), 28
U.S.C.A.; McKinney's N.Y.City Civ.Ct.Act §
202; N.Y.McKinney's CPLR Rule 5015.

6 Cases that cite this headnote

Courts Federal-Court Review of State-

Court Decisions; Rooker-Feldman Doctrine

Rooker-Feldman doctrine bars the federal courts
from exercising jurisdiction over claims brought
by state-court losers complaining of injuries
caused by state-court judgments rendered before
the district court proceedings commenced and
inviting district court review and rejection of
those judgments.

56 Cases that cite this headnote

Courts Debtor and creditor; bankruptcy;

mortgages, liens, and security interests

Rooker-Feldman doctrine did not bar debtors'
putative class action alleging debt-buying
company, law firm, and process server engaged
in fraudulent scheme to obtain default judgments
against debtors in civil court, in violation of
Fair Debt Collection Practices Act (FDCPA),
Racketeer Influenced and Corrupt Organizations

[19]

[20]

[21]

Act (RICO), and New York law, where
consumers did not seek to overturn state court
judgments, and claims sounding under FDCPA,
RICO, and state law spoke not to the propriety
of the state court judgments, but to the fraudulent
course of conduct that defendants pursued in
obtaining such judgments. Fair Debt Collection
Practices Act, § 802, 15 U.S.C.A. § 1692;
18 U.S.C.A. § 1961 et seq.; N.Y.McKinney's
Judiciary Law § 487.

72 Cases that cite this headnote

Judgment Full Faith and Credit

Full Faith and Credit Act did not bar debtors'
putative class action alleging debt-buying
company, law firm, and process server engaged
in fraudulent scheme to obtain default judgments
against debtors in city civil court, in violation
of Fair Debt Collection Practices Act (FDCPA),
Racketeer Influenced and Corrupt Organizations
Act (RICO), and New York law, even though
defendants asserted that the state courts treated
judgments entitling them to recovery as valid;
whatever was required in civil court would not
decide the issue of liability for defendants, rather,
the conduct of defendants, and the question of
whether that conduct was ultimately fraudulent,
would decide their liability. 28 U.S.C.A. § 1738;
Fair Debt Collection Practices Act, § 802, 15
U.S.C.A. § 1692; 18 U.S.C.A. § 1961 et seq.;
N.Y.McKinney's Judiciary Law § 487.

9 Cases that cite this headnote

Federal Courts Matters of Substance

Court of Appeals declined to decide, in the first
instance, issue of whether Fair Debt Collection
Practices Act (FDCPA) permitted plaintiff to
assert claims for a false statement that was
made to a party other than the debtor. Fair
Debt Collection Practices Act, § 802 et seq., 15
U.S.C.A. § 1692 et seq.

17 Cases that cite this headnote

Federal Civil Procedure Consumers,

purchasers, borrowers, and debtors
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District court did not abuse its discretion in
certifying debtors' claims alleging debt-buying
company, law firm, and process server engaged
in fraudulent scheme to obtain default judgments
against debtors in civil court, in violation of
Fair Debt Collection Practices Act (FDCPA),
Racketeer Influenced and Corrupt Organizations
Act (RICO), and New York law, under provision
of federal class action rule providing for
injunctive relief if defendant acted or refused to
act on grounds that apply generally to the class;
although defendants asserted that individualized
issues of service differentiated class members
from one another and named plaintiffs would not
benefit because they already had their default
judgments vacated, relief to each member of
the class did not require that the relief to each
member of the class be identical, only that it
be beneficial, and named plaintiffs might each
still be subject to a further action by defendants.
Fair Debt Collection Practices Act, § 802, 15
U.S.C.A. § 1692; 18 U.S.C.A. § 1961 et seq.;
N.Y.McKinney's Judiciary Law § 487; Fed.Rules
Civ.Proc.Rule 23(b)(2), 28 U.S.C.A.

28 Cases that cite this headnote

[22] Federal Courts
Court of Appeals declined to decide, in the first

Judgment and Relief

instance, issue whether Racketeer Influenced and
Corrupt Organizations Act (RICO) permitted
private injunctive relief. 18 U.S.C.A. § 1961 et

seq.

1 Cases that cite this headnote

Attorneys and Law Firms

*73 Paul D. Clement, Bancroft PLLC, Washington, DC
(Candice Chiu, *74 Bancroft PLLC, Washington, DC;
James R. Asperger and Maria Ginzburg, Quinn Emanuel
Urquhart & Sullivan LLP, New York, NY; Marc A. Becker,
London, UK; Brett A. Scher, Kaufman Dolowich & Voluck
LLP, Woodbury, NY, on the brief), for Defendants—Appellants
Mel S. Harris LLC, Mel S. Harris, Michael Young, David
Waldman, Kerry Lutz, and Todd Fabacher.

Miguel A. Estrada, Gibson, Dunn & Crutcher LLP,
Washington, DC (Scott P. Martin, Gibson, Dunn & Crutcher
LLP, Washington, DC; Michael Zimmerman, Zimmerman
Jones Booher LLC, Salt Lake City, UT; Lewis H. Goldfarb
and Adam R. Schwartz, McElroy, Deutsch, Mulvaney &
Carpenter LLP, Morristown, NJ; Mark D. Harris, Proskauer
Rose LLP, New York, NY, on the brief), for Defendants—
Appellants Leucadia National Corporation, L—Credit, LLC,
LR Credit, LLC, LR Credit 10, LLC, LR Credit 14, LLC, LR
Credit 18, LLC, LR Credit 21, LLC, Joseph A. Orlando, and
Philip M. Cannella.

Jack Babchik, Babchik & Young LLP, White Plains, NY,
for Defendants—Appellants Samserv, Inc., William Mlotok,
Benjamin Lamb, Michael Mosquera, and John Andino.

Matthew D. Brinckerhoff, Emery Celli Brinckerhoff &
Abady LLP, New York, N.Y. (Jonathan S. Abady, Debra L.
Greenberger and Vasudha Talla, Emery Celli Brinckerhoff
& Abady LLP, New York, NY; Josh Zinner, Susan Shin
and Claudia Wilner, New Economy Project, New York,
NY; Carolyn E. Coffey and Ariana Lindermayer, of counsel
to Jeanette Zelhoff, MFY Legal Services, New York, NY;
Charles J. Ogletree, Jr., Harvard Law School, Boston, MA, on
the brief), for Plaintiffs—Appellees.

Jean Constantine—Davis, AARP Foundation Litigation,
Washington, DC, on behalf of Amici Curiae AARP, National
Association of Consumer Advocates, and National Consumer
Law Center, in support of Plaintiffs—Appellees.

Danielle F. Tarantolo, New York Legal Assistance Group,
New York, NY, on behalf of Amicus Curiae Consumer
Advocates, in support of Plaintiffs—Appellees.

Sarang Vijay Damle, Senior Counsel, Consumer Financial
Protection Bureau, Washington, DC (Meredith Fuchs,
General Counsel, To—Quyen Truong, Deputy General
Counsel, David M. Gossett, Assistant General Counsel,
Jessica Rank Divine, Attorney, Consumer Financial
Washington, DC; Jonathan E.

Nuechterlein, General Counsel, John F. Daly, Deputy General

Protection Bureau,
Counsel for Litigation, Theodore (Jack) Metzler, Attorney,
Federal Trade Commission, Washington, DC, on the brief), on
behalf of Amici Curiae The Consumer Financial Protection
Bureau and Federal Trade Commission, in support of
Plaintiffs—Appellees.

Before: JACOBS, CALABRESI, and POOLER, Circuit
Judges.


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1692&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS1692&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1961&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I66e0ce66b16111e4a807ad48145ed9f1&headnoteId=203542241402120220517075539&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=I66e0ce66b16111e4a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk3418/View.html?docGuid=I66e0ce66b16111e4a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1961&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1961&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I66e0ce66b16111e4a807ad48145ed9f1&headnoteId=203542241402220220517075539&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0222609101&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0113771101&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0207359201&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0459137901&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0334747501&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0121800401&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0421230901&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0322586601&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0272530601&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0207220701&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0363550001&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0343077801&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0232585701&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0232570501&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0396561601&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0396561601&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0247279201&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0306650901&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0249872201&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0270054301&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0412634501&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0106104401&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0321245001&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0329831801&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0370597101&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0183566601&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0183566601&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0100084701&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0331781701&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0179982801&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0205251101&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0212690601&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Sykes v. Mel S. Harris and Associates LLC, 780 F.3d 70 (2015)

90 Fed.R.Serv.3d 1793, RICO Bus.Disp.Guide 12,584

Judge JACOBS dissents in a separate opinion.
Opinion
POOLER, Circuit Judge:

These consolidated appeals are taken from the September
4, 2012 class certification opinion, Sykes v. Mel Harris
& Assocs., LLC, 285 FR.D. 279 (S.D.N.Y.2012) (“Sykes
Ir’), and March 28, 2013 class certification order of the
United States District Court for the Southern District of New
York (Denny Chin, Circuit Judge). Defendants in this case
comprise three entities: “(1) various subsidiaries of Leucadia
National Corporation (“Leucadia”) that purchase and collect
consumer debt; (2) Mel S. Harris and Associates LLC (“Mel
Harris”), a law firm specializing in debt collection litigation;
[and] (3) Samserv, Inc. (“Samserv”), a process service
company.” *75 Sykes 11, 285 F.R.D. at 283. Defendants also
include “associates of each of the foregoing entities,” id., and
we respectively refer to them as the Leucadia defendants, Mel
Harris defendants, and Samserv defendants (as did the district
court).

The district court's March 28, 2013 order certified two classes.
The first class, certified pursuant to Rule 23(b)(2) of the
Federal Rules of Civil Procedure, comprises “all persons who
have been or will be sued by the Mel Harris defendants
as counsel for the Leucadia defendants ... assert[ing] claims
under the Racketeer Influenced and Corrupt Organizations
Act (RICO), 18 U.S.C. § 1961; New York General Business
Law (GBL) § 349; and New York Judiciary Law § 487.”
Special App'x at 46.

The second class, certified pursuant to Rule 23(b)(3) of the
Federal Rules of Civil Procedure, comprised “all persons who
have been sued by the Mel Harris defendants as counsel for
the Leucadia defendants in ... New York City Civil Court and
where a default judgment has been obtained. Plaintiffs in the
Rule 23(b)(3) class assert claims under RICO; the Fair Debt
Collection Practices Act [ (FDCPA) ], 15 U.S.C. § 1692; GBL
§ 349; and New York Judiciary Law § 487.” Special App'x
at47.

We conclude that the district court did not abuse its discretion
in certifying either class.

Affirmed.

BACKGROUND

We draw our facts from the district court's class certification
opinion, which depended on “the depositions, declarations,
and exhibits submitted ... in connection with” the motion for
class certification. Sykes II, 285 F.R.D. at 283. The district
court, as was proper, only resolved “factual disputes to the
extent necessary to decide the class certification issue.” Id.
citing In re Initial Public Offerings Sec. Litig., 471 F.3d 24,
27,41-42 (2d Cir.2006). It did not resolve “factual assertions
relate[d] to the merits ... but state[d] them as the parties'
assertions,” and we will follow that practice. /d. Where we
are required to supplement the background as laid out by the
district court by virtue of the arguments of the parties on
appeal, we will also refer to the depositions, declarations, and
exhibits which formed the record before the district court at
class certification.

I. Plaintiffs

“Monique Sykes, Rea Veerabadren, Kelvin Perez, and Clifton
Armoogam are New York City residents who were each sued
by various defendants in debt collection actions commenced
in New York City Civil Court between 2006 and 2010.”
Sykes 11, 285 F.R.D. at 283. Each plaintiff “denies being
served with a summons and complaint in their respective
action.... Defendants, nevertheless, were able to obtain default
judgments against them.” /d.

II. Defendants' Alleged Default Judgment Scheme

A. Default Judgments

These default judgments, in the words of plaintiffs, are the
result of defendants' construction of a “default judgment
mill.” The “mill” operates in this fashion: first, by obtaining
charged-off consumer debt; second, by initiating a debt-
collection action by serving a summons and complaint on
the purported debtor; and third, by submitting fraudulent
documents to the New York City Civil Court in order to obtain
a default judgment.

At the first step, “[p]laintiffs allege that the Leucadia and Mel
Harris defendants entered into joint ventures to purchase *76
debt portfolios, and then filed debt collection actions against
the alleged debtors with the intent to collect millions of dollars
through fraudulently-obtained default judgments.” /d.
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At the second step, Mel Harris would employ “a software
program ... designed by [Mel Harris employee] Mr. [Todd]
Fabacher.” Appellees' App'x at 157. Fabacher is employed as
a “director of information technology for Mel Harris.” Sykes
11, 285 FR.D. at 284. His program “selects and organizes
debts for the generation of a summons and complaint for
each debt. These documents are signed by an attorney, and
bundled together in batches of 50. Each batch is sent to a
single process serving company.” Appellees' App'x at 157.
Further, the process serving company associated with each
debt is saved by this computer program, so “the process
serving company associated with any particular debt can be
readily ascertained.” Appellees' App'x at 157.

To effectuate this second step, Leucadia and Mel Harris
defendants would hire a process server, often Samserv. Sykes
11, 285 F.R.D. at 283. Plaintiffs allege that “Samserv routinely
engaged in ‘sewer service’ whereby it would fail to serve the
summons and complaint but still submit proof of service to
the court.” Id. This proof of service was first delivered to
Mel Harris, which, “[a]fter process [wa]s allegedly served, ...
receive[d] from the process serving company an electronic
affidavit of service.” Appellees' App'x at 157. After receiving
this affidavit of service, the system designed by Fabacher
“automatically organize[d] and print[fed] a motion for a
default judgment [and] an affidavit of merit ... within
approximately 35 days after the date of service of process.”
Appellees' App'x at 157-58.

Having generated these documents, at the third step, “[a]fter
a debtor failed to appear in court for lack of notice of the
action, the Leucadia and Mel Harris defendants would then
apply for a default judgment by providing the court with ...
an ‘affidavit of merit’ attesting to their personal knowledge
regarding the defendant's debt and an affidavit of service
as proof of service.” Sykes 11, 285 F.R.D. at 283 (emphasis
added).

Before the district court at the class certification stage, there
was substantial evidence of the scope and impacts of this
alleged scheme. “Between 2006 and 2009, various Leucadia
entities filed 124,838 cases,” and Mel Harris represented
Leucadia in 99.63 percent of those cases. Id. at 284. “The ‘vast
majority’ of such cases were adjudicated without appearance
by the defendant debtors, indicating the likelihood that
a default judgment was entered.” Id. Further, “[b]etween
2007 and 2010 various Leucadia entities obtained default
judgments in 49,114 cases in New York City Civil Court.” Id.

B. Affidavits of Service

The district court concluded that “[b]etween January 2007
and January 2011, Samserv defendants performed service of
process in 94,123 cases filed by Mel Harris in New York City
Civil Court, 59,959 of which were filed on behalf of Leucadia
defendants.” Id. In evaluating the evidence submitted by
plaintiffs with respect to Samserv's practice of engaging in
sewer service, the district court concluded that there was
“substantial support for plaintiffs' assertion that defendants
regularly engaged in sewer service.” /d. This conclusion was
based on the fact that “[r]ecords maintained by defendants
reveal hundreds of instances of the same process server
executing service at two or more locations at the same time,”
id., as well as the fact that “[t]here were ... many other
occasions where multiple services were *77 purportedly
made so close in time that it would have been impossible for
the process server to travel from one location to the other as
claimed.” Id.

Plaintiffs point out that the record before the district court also
included a number of other irregularities. For example, “in
2,915 instances, a process server claimed to have attempted
or completed service before the date that the service was
assigned to that process server—(a] physical impossibility.”
Appellees' App'x at 163. Additionally, process servers often
reported 60 service attempts in a single day, Appellees' App'x
at 183, and the six particular process servers who accounted
for a majority of service performed by Samserv for Mel
Harris “reported high volumes of service, including hundreds
of days on which they claimed to have made more than 40
visits in a single day,” Appellees' App'x at 165. However, an
experienced process server attested to the fact that “based on
[his] experience, ... it is unlikely that a process server could
regularly make more than 25 service attempts at personal
residences in one day.” Appellees' App'x at 153. Finally,
“[t]he six process servers also reported widely divergent rates
of personal, substitute, and nail and mail service.” Appellees'
App'x at 165. There was no evidence in the record at class
certification that would explain the divergent rates for the
means of service. Plaintiffs finally point out that, despite
the district court's order that Samserv defendants produce
logbooks recording their service attempts by October 6, 2009,
which could ostensibly confirm service, none have been
turned over.

C. Affidavits of Merit
The district court provided a complete overview of the
process for generating affidavits of merit, the facts of which


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028545094&pubNum=0000344&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_344_284&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_284
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028545094&pubNum=0000344&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_344_284&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_284
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028545094&pubNum=0000344&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_344_283&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_283
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028545094&pubNum=0000344&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_344_283&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_283
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028545094&pubNum=0000344&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_344_283&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_283

Sykes v. Mel S. Harris and Associates LLC, 780 F.3d 70 (2015)

90 Fed.R.Serv.3d 1793, RICO Bus.Disp.Guide 12,584

are not challenged on appeal. “The affidavits of merit
submitted by the Mel Harris and Leucadia defendants ...
follow a uniform format.” Sykes II, 285 F.R.D. at 284.
Fabacher “attests that he is ‘an authorized and designated
custodian of records' for” one of the Leucadia entities that
owns the charged-off debt, in New York City Civil Court.
Id. He affirms that because he “ ‘maintain[s] the ... records
and accounts ... including records maintained by and obtained
from [the collection entity's] assignor’ ... he is ‘thereby fully
and personally familiar with, and [has] personal knowledge
of, the facts and proceedings relating to the [debt collection
action].” ” Id. (first, second, fourth, and fifth alterations in
original) (emphasis added).

The district court explained the crux of the issue as follows:

Typically, Fabacher does not receive the original credit
agreements between the account holders and the creditors.
Instead, he receives a bill of sale for the portfolio of
debts purchased that includes ‘sample’ credit agreements
and ‘warranties' made by the seller regarding the debts in
the portfolio. In many instances, such agreements do not
exist. If they do exist, Fabacher's ‘standard practice’ does
not entail reviewing them before endorsing an affidavit
of merit. He instead relies on the warranties made by the
original creditor....

Fabacher produces the affidavits of merit for signature in
batches of up to 50 at a time. He ‘quality check[s]” one
affidavit in each batch and if it is accurate, he signs the
remaining affidavits in the batch without reviewing them.
The quality check consists of ensuring that information
printed on the affidavit matches the information stored in
the Debt Master database.
Id. at 285 (alteration in original). Reviewing these allegations
at an earlier stage in the proceedings, the district court
concluded *78
year, Fabacher had to have personally (and purportedly

that “[a]ssuming 260 business days a

knowledgeably) issued an average of twenty affidavits of
merit per hour, i.e., one every three minutes, over a continuous
eight-hour day.” Sykes v. Mel Harris & Assocs., LLC, 757
F.Supp.2d 413, 420 (S.D.N.Y.2010) ( “Sykes ™).

Plaintiffs point out that the practice of Leucadia defendants
in purchasing these charged-off debts, which involves
acquiring only limited information with respect to the
character of this debt, is not uncommon in the secondary
consumer debt market. Typical information transmitted in
the purchase of a consumer debt will include the consumer's
name, address, and the amount owed. See Federal Trade

Commission, The Structure and Practices of the Debt
Buying Industry, 34-35 (Jan.2013), available at http://
www.ftc. gov/sites/default/files/documents/reports/structure-
andpractices-debt-buying-industry/debtbuyingreport.pdf
(last visited Feb. 6, 2015). It is extremely rare, however,
that the purchaser of the debt will receive any underlying
documentation on the debt. /d.

I11. Proceedings Below

Monique Sykes commenced this action against “some of the
Leucadia, Mel Harris, and Samserv defendants” on October 6,
2009, alleging FDCPA and GBL claims. Sykes II, 285 F.R.D.
at 285. Rea Veerabadren joined the action on December 28,
2009, and “class allegations and RICO claims were added.”
Id. Kelvin Perez joined the suit on March 31, 2010, at the
filing of a second amended complaint, which added the New
York Judiciary Law claim against Mel Harris. /d.

Defendants moved to dismiss, and the district court denied
the motion. In adjudicating the motion to dismiss, the district
court reasoned, inter alia, that the FDCPA claims were not
time-barred under the relevant one-year statute of limitations
for Sykes and Perez on the grounds that those claims had been
equitably tolled. Sykes I, 757 F.Supp.2d at 421-22. This was
because, the district court found, “sewer service purposefully
ensures that a party is never served, [therefore] it is plausible
that defendants' acts were ‘of such character as to conceal
[themselves]’ to warrant equitable tolling.” /d. at 422 (second
alteration in original) (quoting Bailey v. Glover, 88 U.S. (21
Wall.) 342, 349-50, 22 L.Ed. 636 (1874)).

For their part, Samserv defendants moved to dismiss the
FDCPA claims on the grounds that they were not “debt
collectors” for the purposes of the FDCPA. /d. at 423 (citing
exemptions for process servers under 15 U.S.C. § 1692a(6)
(D)). The district court disagreed, reasoning that the FDCPA
“protects process servers only ‘while’ they serve process,”
and therefore “Samserv defendants' alleged failure to serve
plaintiffs process and provision of perjured affidavits of
service remove them from the exemption.” /d.

Leucadia and Samserv defendants further argued that
plaintiffs lacked standing to bring their claims under RICO.
Id. at 427. This was because, according to defendants,
plaintiffs could neither establish an injury to their property
interest nor that “the RICO violations were [ ] the proximate
cause of their injuries” Id. The district court disagreed,
reasoning that “defendants' pursuit of default judgments and
attempts to enforce them against plaintiffs proximately caused
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their injuries, see Baisch v. Gallina, 346 F.3d at 366, 373—
74 (2d Cir.2003), which include the freezing of personal
bank accounts and incurring of legal costs to challenge those
default judgments.” Id. at 427-28.

Finally, Leucadia and Mel Harris defendants challenged the
district court's subject *79 matter jurisdiction under the
Rooker—Feldman doctrine, “because plaintiffs are effectively
appealing from a state-court judgment.” Id. at 429. The
district court rejected this argument as well. First, the district
correctly noted that the doctrine would only apply if “a
plaintiff invites a district court to review and reject an adverse
state-court judgment.” Id. (citing Hoblock v. Albany Cnty. Bd.
of Elections, 422 F.3d 77, 85 (2d Cir.2005)). The district court
then concluded that “plaintiffs assert claims independent of
the state-court judgments and do not seek to overturn them.”
1d.

Following the district court's decision, plaintiffs moved for
class certification, as well as for another opportunity to
amend their complaint. Sykes II, 285 F.R.D. at 285. The
third amended complaint (the operative complaint on appeal)
added Clifton Armoogam as plaintiff and an additional
Leucadia entity as defendant. /d. The district court granted the
motion for class certification on September 4,2012. Id. at 294.
Leucadia and Mel Harris defendants obtained new counsel
after this decision.

On March 28, 2013, the district court adopted plaintiffs'
proposed class certification order. The two classes certified
are as follows.

Pursuant to Federal Rule of Civil Procedure 23(b)(2), a
class is certified of all persons who have been or will
be sued by the Mel Harris defendants as counsel for the
Leucadia defendants in actions commenced in New York
City Civil Court and where a default judgment has been
or will be sought. Plaintiffs in the Rule 23(b)(2) class
assert claims under [RICO], [GBL] § 349, and New York
Judiciary Law § 487.

Pursuant to Rule 23(b)(3), a class is certified of all persons
who have been sued by the Mel Harris defendants as
counsel for the Leucadia defendants in actions commenced
in New York City Civil Court and where a default judgment
has been obtained. Plaintiffs in the Rule 23(b)(3) class
assert claims under RICO; the [FDCPA]; GBL § 349, and
New York Judiciary Law § 487.
Special App'x at 46-47.

JURISDICTION

The district court exercised jurisdiction under 28 U.S.C. §
1331, 28 U.S.C. § 1367, and 15 U.S.C. § 1692k(d). After
certification, each defendant timely petitioned for leave to
appeal the grant of certification pursuant to Rule 23(f) of the
Federal Rules of Civil Procedure. Our court granted these
petitions July 19, 2013. We have jurisdiction pursuant to 28
U.S.C. § 1292(e).

STANDARD OF REVIEW

[1] “We review a district court's decision to certify a class
under Rule 23 for abuse of discretion, the legal conclusions
that informed its decision de novo, and any findings of fact
for clear error.” In re U.S. Foodservice Inc. Pricing Litig., 729
F.3d 108, 116 (2d Cir.2013) (“In re U.S. Foodservice ).

DISCUSSION
I. Legal Standards

A. Class Certification

[2] “The class action is ‘an exception to the usual rule that
litigation is conducted by and on behalf of the individual
named parties only.” ” Wal-Mart Stores, Inc. v. Dukes, —
U.S. ——, 131 S.Ct. 2541, 2550, 180 L.Ed.2d 374 (2011)
(quoting Califano v. Yamasaki, 442 U.S. 682, 700-701, 99
S.Ct. 2545, 61 L.Ed.2d 176 (1979)). Two classes of plaintiffs
were certified in this case, under both Rule 23(b)(2) and
*80 Rule 23(b)(3) of the Federal Rules of Civil Procedure.
As such, plaintiffs must meet both the requirements for the
particular relief, injunctive or monetary, sought under those
two rules, as well as the threshold requirements for class
certification under Rule 23(a).

1. Rule 23(a) Prerequisites

[3] Rule 23(a) of the Federal Rules of Civil Procedure
provides that a class may be certified only if four prerequisites
have been met: numerosity, commonality, typicality, and
adequacy of representation. See Dukes, 131 S.Ct. at 2550;
accord In re Nassau Cnty. Strip Search Cases, 461 F.3d 219,
225 (2d Cir.2006). Specifically, the Rule provides as follows:
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One or more members of a class may sue or be sued as
representative parties on behalf of all members only if:

(1) the class is so numerous that joinder of all members
is impracticable;

(2) there are questions of law or fact common to the
class;

(3) the claims or defenses of the representative parties
are typical of the claims or defenses of the class; and

(4) the representative parties will fairly and adequately
protect the interests of the class.
Fed.R.Civ.P. 23(a). These remaining requirements “do[ ] not
set forth a mere pleading standard. A party seeking class
certification must ... be prepared to prove that there are in fact
sufficiently numerous parties, common questions of law or
fact, etc.” Dukes, 131 S.Ct. at 2551.

[4] The Supreme Court has recently clarified the
commonality requirement under Rule 23(a). “Commonality
requires the plaintiff to demonstrate that the class members
have suffered the same injury. This does not mean merely
that they have all suffered a violation of the same provision
of law.” Id. (internal quotation marks and citation omitted).
Interpreting this requirement in the context of sexual
discrimination claims in violation of Title VII of the
Civil Rights Act, the Court instructed that such claims
“must depend upon a common contention—for example, the
assertion of discriminatory bias on the part of the same
supervisor. That common contention, moreover, must be of
such a nature that it is capable of classwide resolution—
which means that determination of its truth or falsity will
resolve an issue that is central to the validity of each one
of the claims in one stroke.” /d. at 2551 (emphasis added).
Furthermore, the Court noted that in certain “context [s] ...
‘[t]he commonality and typicality requirements of Rule 23(a)
tend to merge. Both serve as guideposts for determining
whether under the particular circumstances maintenance of a
class action is economical and whether the named plaintiff's
claim and the class claims are so interrelated that the interests
of the class members will be fairly and adequately protected
in their absence.” ” Id. at 2551 n. 5 (alteration in original)
(quoting Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 157—
58,102 S.Ct. 2364, 72 L.Ed.2d 740 (1982)).

2. Rule 23(b)(2) Requirements for Injunctive Relief

Beyond these prerequisites, Rule 23(b) provides additional
considerations for a district court to consider prior to the
certification of a class. Under Rule 23(b)(2), a class action
may only be maintained if “the party opposing the class has
acted or refused to act on grounds that apply generally to the
class, so that final injunctive relief ... is appropriate respecting
the class as a whole.” Fed.R.Civ.P. 23(b)(2). The Supreme
Court has clarified that certification of a class for injunctive
relief is only appropriate where “a single injunction ... would
provide relief to each member of the class.” Dukes, 131 S.Ct.
at 2557.

*81 3. 23(b)(3) Requirements

Rule 23(b)(3) imposes two additional burdens on plaintiffs
attempting to proceed by class action, namely, predominance
and superiority. Specifically, a class may be certified only if
the district court determines as follows:

[TThe questions of law or fact common to class members
predominate over any questions affecting only individual
members, and that a class action is superior to other
available methods for fairly and efficiently adjudicating
the controversy. The matters pertinent to these findings
include:

(A) the class members' interests in individually
controlling the prosecution or defense of separate
actions;

(B) the extent and nature of any litigation concerning the
controversy already begun by or against class members;

(C) the desirability or undesirability of concentrating the
litigation of the claims in the particular forum; and

(D) the likely difficulties in managing a class action.
Fed.R.Civ.P. 23(b)(3).

In assessing the justifications for the creation of Rule 23(b)
(3) classes the Supreme Court has observed as follows:

While the text of Rule 23(b)(3) does not exclude
from certification cases in which individual damages
run high, the Advisory Committee had dominantly in
mind vindication of the rights of groups of people who
individually would be without effective strength to bring
their opponents into court at all.... “The policy at the very
core of the class action mechanism is to overcome the
problem that small recoveries do not provide the incentive
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for any individual to bring a solo action prosecuting
his or her rights. A class action solves this problem by
aggregating the relatively paltry potential recoveries into
something worth someone's (usually an attorney's) labor.”
Mace v. Van Ru Credit Corp., 109 F.3d 338, 344 (7th
Cir.1997).

Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 617, 117 S.Ct.

2231, 138 L.Ed.2d 689 (1997) (some internal quotation marks

and citations omitted).

[S] With respect to common issues, Rule 23(b)(3), by its
plain terms, imposes a “far more demanding” inquiry into the
common issues which serve as the basis for class certification.
Id. at 623-24, 117 S.Ct. 2231. While the inquiry may be
more demanding, the Supreme Court has also instructed that
Rule 23(b)(3) “does not require a plaintiff seeking class
certification to prove that each elemen[t] of [her] claim [is]
susceptible to classwide proof.” Amgen Inc. v. Conn. Ret.
Plans and Trust Funds, — U.S. ——, 133 S.Ct. 1184, 1196,
185 L.Ed.2d 308 (2013) (internal quotation marks omitted)
(alterations in original). Rather, all that is required is that a
class plaintiff show that “common questions ‘predominate.’
” Id. (quoting Fed.R.Civ.P. 23(b)(3)). That is, “[i]ndividual
questions need not be absent. The text of Rule 23(b)(3) itself
contemplates that such individual questions will be present.
The rule requires only that those questions not predominate
over the common questions affecting the class as a whole.”
Messner v. Northshore Uni. HealthSystem, 669 F.3d 802, 815
(7th Cir.2012).
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when liability can be determined on a class-wide basis, even
when there are some individualized damage issues.” In re Visa
Check/MasterMoney Antitrust Litig., 280 F.3d 124, 139 (2d
Cir.2001); see also Leyva v. Medline Indus. Inc., 716 F.3d
510, 514 (9th Cir.2013) (“[T]he presence of individualized
damages cannot, by itself, defeat class certification *82
under Rule 23(b)(3).”). The Supreme Court has explicitly
determined that it is “clear that individualized monetary
claims belong in Rule 23(b)(3).” Dukes, 131 S.Ct. at 2558. For
the purposes of class certification, however, plaintiffs cannot
“identif[y] damages that are not the result of the wrong.”
Comcast Corp. v. Behrend, — U.S. ——, 133 S.Ct. 1426,
1434, 185 L.Ed.2d 515 (2013). That is, “the plaintiffs must be
able to show that their damages stemmed from the defendant's
actions that created the legal liability.” Leyva, 716 F.3d at 514.
Put another way,

Furthermore, “[c]ommon issues may predominate

[t]he plaintiffs must ... show that they can prove, through
common evidence, that all class members were ... injured
by the alleged conspiracy.... That is not to say the plaintiffs
must be prepared at the certification stage to demonstrate
through common evidence the precise amount of damages
incurred by each class member. But we do expect the
common evidence to show all class members suffered some
injury.
In re Rail Freight Fuel Surcharge Antitrust Litig., 725 F.3d
244,252 (D.C.Cir.2013) (internal citations omitted).
Finally, the disjunctive inquiry that district courts must
engage in prior to class certification requires analysis of the
predominance of common issues, as well as a determination
that class certification is the superior method for adjudicating
these claims. Fed.R.Civ.P. 23(b)(3). Rule 23(b)(3) also lists
four factors—individual control of litigation, prior actions
involving the parties, the desirability of the forum, and
manageability—which courts should consider in making
these determinations. Fed.R.Civ.P. 23(b)(3)(A)-(D). By the
structure of the rule, these factors seem to apply both to
the predominance and superiority inquiry. However, while
these factors, structurally, apply to both predominance and
superiority, they more clearly implicate the superiority
inquiry. See, e.g., Vega v. T-Mobile USA Inc., 564 F.3d 1256,
1278 (11th Cir.2009) (“In determining superiority, courts
must consider the four factors of Rule 23(b)(3).”).

While Rule 23(b)(3) sets out four individual factors for courts
to consider, manageability “is, by the far, the most critical
concern in determining whether a class action is a superior
means of adjudication.” 2 William B. Rubenstein, Newberg
on Class Actions § 4.72 (5th ed. West 2014). As a component
of manageability, in determining whether a class action in
a particular forum is a superior method of adjudication,
courts have considered “when a particular forum is more
geographically convenient for the parties ... or, for example,
when the defendant is located in the forum state.” Id. § 4.71.

B. Claims for Relief

1. FDCPA

Plaintiffs allege that Leucadia, Mel Harris, and Samserv
defendants acted in violation of various provisions of the
FDCPA. The FDCPA was enacted “to eliminate abusive debt
collection practices by debt collectors.” 15 U.S.C. § 1692(e).
The statute provides for civil liability for a wide range of
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abusive actions, and plaintiffs focus their claims on violations
of Section 1692¢ and Section 1692f of the statute.

Section 1692e prohibits “false or misleading representations,”
and provides as follows:

A debt collector may not use any false, deceptive, or
misleading representation or means in connection with
the collection of any debt. Without limiting the general
application of the foregoing, the following conduct is a
violation of this section: ... (2) The false representation of
—(A) the character, amount, or legal status of any debt ...
(8) Communicating or threatening to communicate to *83
any person credit information which is known or which
should be known to be false, including the failure to
communicate that a disputed debt is disputed.... (10) The
use of any false representation or deceptive means to collect
or attempt to collect any debt....
15 U.S.C. § 1692e(2), (8), (10). Section 1692f, for its
part, prohibits a debt collector from “us[ing] unfair or
unconscionable means to collect or attempt to collect any
debt.” Id. § 1692f. The FDCPA limits actions to those brought
“within one year from the date on which the violation occurs.”
Id. § 1692k(d).

Violations of these provisions expose a debt collector to civil
liability. 15 U.S.C. § 1692k. The district court concluded, and
defendants do not meaningfully challenge, that “[I]iability
under the FDCPA can be established irrespective of whether
the presumed debtor owes the debt in question.” Sykes I1,
285 F.R.D. at 292; see also Baker v. G.C. Sves. Corp.,
677 F.2d 775, 777 (9th Cir.1982) (“The Act is designed to
protect consumers who have been victimized by unscrupulous
debt collectors, regardless of whether a valid debt actually
exists.”). In the case of a class action, named plaintiffs'
damages are capped at $1,000. 15 U.S.C. § 1692k(a)(2)
(A)-(B). Class damages are capped at $500,000 or 1 per
centum of the net worth of the debt collector. /d. § 1692k(a)
(2)(B). Prevailing plaintiffs are also entitled to costs and
attorney's fees. /d. § 1692k(a)(3). The FDCPA instructs
that, in the case of a class action, that damages should
be assessed, inter alia, on the basis of “the frequency and
persistence of noncompliance by the debt collector, the nature
of such noncompliance, the resources of the debt collector,
the number of persons adversely affected, and the extent to
which the debt collector's noncompliance was intentional.”
Id. § 1692k(b)(2).

2. RICO

[8] To prevail on their civil RICO claims in this case,
“plaintiffs must show (1) a substantive RICO violation under
[18 U.S.C.] § 1962, (2) injury to the plaintiff's business
or property, and (3) that such injury was by reason of the
substantive RICO violation.” In re U.S. Foodservice, 729
F.3d at 117. Plaintiffs allege Leucadia, Mel Harris, and
Samserv defendants together formed a RICO enterprise for
the purposes of 18 U.S.C. § 1961(4), which the district
court found plausible at the motion to dismiss stage. Sykes
I, 757 F.Supp.2d at 426. Plaintiffs further allege here that
defendants, as part of this enterprise, engaged in acts of
wire and mail fraud in violation of 18 U.S.C. §§ 1341,
1344, which can serve as predicate acts for a violation of 18
U.S.C. § 1962(c). The district court concluded that plaintiffs
had plausibly alleged that “defendants' pursuit of default
judgments and attempts to enforce them against plaintiffs
proximately caused their injuries, which include the freezing
of personal bank accounts and incurring of legal costs to
challenge those default judgments.” Sykes I, 757 F.Supp.2d at
427-28.

3. State Law Claims

[9] Plaintiffs finally bring two claims under state law.
First, plaintiffs bring claims pursuant to New York's General
Business Law, which prohibits “[d]eceptive acts or practices
in the conduct of any business, trade or commerce or in
the furnishing of any service in this state.” N.Y. Gen. Bus.
L. § 349(a). “To maintain a cause of action under § 349,
a plaintiff must show: (1) that the defendant's conduct is
‘consumer oriented’; (2) that the defendants is engaged in
a ‘deceptive act or practice’; and (3) that the plaintiff was
injured by this practice.” Wilson v. Nw. Mut. Ins. Co., 625
F.3d 54, 64 (2d Cir.2010) *84 (citing Oswego Laborers’
Local 214 Pension Fund v. Marine Midland Bank, N.A.,
85 N.Y.2d 20, 623 N.Y.S.2d 529, 532-33, 647 N.E.2d 741
(1995)). With respect to the first element, it “may be satisfied
by showing that the conduct at issue ‘potentially affect[s]
similarly situated consumers.” ” Id. (alteration in original)
(quoting Oswego Laborers' Local 214 Pension Fund, 623
N.Y.S.2d at 533, 647 N.E.2d 741). The statute provides that
an individual “may bring an action ... to enjoin such unlawful
act or practice, an action to recover his actual damages or fifty
dollars, whichever is greater, or both such actions.” N.Y. Gen.
Bus. L. § 349(h). The law also provides that a court may award
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attorney's fees and also treble damages “up to one thousand
dollars, if the court finds the defendant wilfully or knowingly
violated this section.” /d.

Second, plaintiffs bring a claim pursuant to the New York
Judiciary Law against the Mel Harris defendants. New York
law provides that “[a]n attorney ... who ... [i]s guilty of any
deceit or collusion, or consents to any deceit or collusion, with
the intent to deceive the court or any party ... [i]s guilty of
a misdemeanor, and ... he forfeits to the party injured treble
damages, to be recovered in a civil action.” N.Y. Jud. L. § 487.

II. Application

A. The Proposed Classes Satisfy the Requirements of

Commonality & Typicality Under 23(::1)2
(o] [11]
if there is a common issue that “drive[s] the resolution
of the litigation” such that “determination of its truth or
falsity will resolve an issue that is central to the validity of
each one of the claims in one stroke.” Dukes, 131 S.Ct. at
2551. Consideration of this requirement obligates a district
court to determine whether plaintiffs have “suffered the same
injury.” Id. (internal quotation marks omitted). The district
court concluded that plaintiffs had satisfied the commonality
requirement of Rule 23(a). Specifically, the district court
reasoned as follows:

[Plaintiffs']
systematically filed false affidavits of merit and, in many

overarching claim is that defendants
instances, false affidavits of service to fraudulently procure
default judgments in New York City Civil Court. Whether
a false affidavit of merit or a false affidavit of service
or both were employed in a particular instance, the fact
remains that plaintiffs' injuries derive from defendants'
alleged unitary course of conduct, that is, fraudulently
procuring default judgments.
Sykes II, 285 F.R.D. at 290 (internal quotation marks and
citation omitted). The district court thus determined that the
common injury in this case, which was the same for all
plaintiffs, is a fraudulently procured default judgment. We
conclude that this commonality determination was not an
abuse of discretion.

1. Affidavits of Merit

At the outset, Leucadia and Mel Harris defendants principally
argue that, by characterizing *85 the common issue in

Rule 23(a)'s commonality prerequisite is satisfied

this litigation as one involving the false and fraudulent
affidavits of merit, the district court impermissibly discounted
the importance of the affidavits of service. Thus, Leucadia
defendants suggest that “the district court, by elevating
the importance of the affidavits of merit and minimizing
the importance of the affidavits of service, impermissibly
rewrote Plaintiffs' substantive claims.” Mel Harris, likewise,
suggest that “the District Court elevated the importance of the
affidavits of merit only by impermissibly rewriting plaintiffs'
substantive claims to fit the class-action procedure.” We
disagree. The operative complaint in this case makes clear
that both sewer service and false affidavits of merit are
necessary to effectuating defendants' alleged scheme. Thus,
while the operative complaint alleges that sewer service
is “the primary reason” few defendants appear in New
York City Civil Court to defend against debt collection
actions, plaintiffs have made clear that this is but one
component of the overarching debt collection plan effectuated
by defendants. Thus, plaintiffs allege that “in order to
secure an otherwise legally unobtainable judgment on default,
Defendants fraudulently swear to the courts that they have
actually served their victims, when they have not, and that
they have admissible proof that a debt is owed, when they do
not.” Joint App'x at 54. We see nothing impermissible in the
district court determining that defendants' scheme, which had
multiple components, was a “unitary course of conduct” that
depended on false affidavits of merit for its success. Marisol
A. v. Giuliani, 126 F.3d 372, 377 (2d Cir.1997).

Second, such a framework makes sense, as it is not disputed
that these false affidavits of merit are necessary to the scheme
to procure fraudulently obtained default judgments based on
what is required in state court. The New York City Civil
Court has jurisdiction over debt collection actions that seek
to recover damages of $25,000 or less. N.Y.C. Civ.Ct. Act
§ 202. Section 3215 of the New York Civil Practice Law
and Rules governs the procedures for obtaining a default
judgment in these courts. Section 3215(a) permits plaintiffs
seeking “a sum certain” to make an application “to the clerk
within one year after the default. The clerk, upon submission
of the requisite proof, shall enter judgment for the amount
demanded in the complaint....” N.Y. C.P.L.R. § 3215(a).
Requisite proof, in turn, is defined in Section 3215(f) as
“proof of service of the summons and the complaint ... and
proof of the facts constituting the claim, the default and the
amount due by affidavit made by the party.” /d. § 3215(f).
Thus, both affidavits of service, as well as affidavits of merit,
are necessary to obtain default judgments, though neither,
independently, is sufficient.
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Plaintiffs' contention is that Fabacher's statement in each one
of the affidavits of merit, that he is “personally familiar with,
and [has] personal knowledge of, the facts and proceedings
relating to” the default judgment action, see, e.g., Appellees'
App'x at 10, is false. The reason such statements are false is
that Fabacher has not reviewed, nor do defendants actually
possess, documents relevant to the underlying debt.

Resolving the question of whether this contention is false
“will resolve an issue that is central to the validity of
each one of the claims in one stroke.” Dukes, 131 S.Ct.
at 2551. With respect to the FDCPA, determining whether
Fabacher's statement is indeed false resolves the central basis
for FDCPA liability in this case, namely, the prohibition on
making “any false, deceptive, or misleading representation ...
in connection with the collection of any debt.” 15 U.S.C.
§ 1692e. Similarly, *86 the prohibition on ‘“deceptive
acts or practices,” N.Y. Gen. Bus. L. § 349(a), and the
prohibition on attorney's engaging in “deceit,” N.Y. Jud. L.
§ 487, can fairly be said to turn on the falsity of Fabacher's
representation of personal knowledge. Both wire and mail
fraud, the predicate acts underlying plaintiffs' theory of
RICO liability, may be established “by means of false or
fraudulent ... representations.” 18 U.S.C. § 1341 (mail fraud);
id. § 1343 (wire fraud). False affidavits of merit thus provide
independent bases for liability for each of the claims advanced
by plaintiffs. While the resolution of this question will not
address each element of each of these claims, that is not
required for there to be a common question under Rule 23. See
Amgen, 133 S.Ct. at 1196. The district court did not abuse its
discretion by finding that a fraudulently obtained state court
judgment that depended on the filing of a false affidavit of
merit could serve as a common issue satisfying Rule 23(a).

2. Affidavits of Service

12]
required to determine that the false affidavits of service were

Moreover, even assuming that the district court was

susceptible to class-wide proof, we would still conclude that
the district court did not abuse its discretion in finding that the
requirements of Rule 23(a) were satisfied. The district court
found, on the basis of the evidence before it, that there was
“substantial support for plaintiffs' assertion that defendants
regularly engaged in sewer service.” Sykes I, 285 F.R.D.
at 284. Further, determining whether to certify a class may
require a court “to consider how a trial on the merits would
be conducted if a class were certified.” Bell Atl. Corp. v. AT &

T Corp., 339 F.3d 294, 302 (5th Cir.2003) (internal quotation
marks omitted) (discussing predominance requirement under
Rule 23(b)(3)).

Plaintiffs articulate two distinct reasons why they will be able
to bring forward at trial competent evidence which will prove
the fraudulent nature of the affidavits of service. First, they
suggest that the affidavits of service will not be entitled to
credibility, given the district court's finding that “defendants
regularly engaged in sewer service.” Sykes 1, 285 F.R.D. at
284. Absent the affidavits of service, the only other means
that Samserv defendants would have at their disposal to
prove service would be contemporaneous logbooks, which
process servers are required to keep by law. N.Y. Gen.
Bus. L. § 89cc. Absent these logbooks, the testimony of
process servers cannot be credited. First Commercial Bank of
Memphis v. Ndiaye, 189 Misc.2d 523, 733 N.Y.S.2d 562, 565
(N.Y.Sup.Ct.2001) (“Testimony of a process server who fails
to keep records in accordance with statutory requirements
cannot be credited.”).

Second, plaintiffs aver that, because Samserv defendants have
been ordered to turn over their logbooks to plaintiffs, but have
not, they will be able to prove fraud by spoliation. Rule 37(b)
(2)(A) of the Federal Rules of Civil Procedure permits, in
the case of a failure to comply with a discovery order, the
district court to, inter alia, “direct[ ] that the matters embraced
in the order or other designated facts be taken as established
for purposes of the action, as the prevailing party claims.”
Fed.R.Civ.P. 37(b)(2)(A)(i). Proof of fraudulent service might
thus be achieved on a class-wide level. Defendants misread
the requirements of Rule 23(a) when they suggest that these
theories of class-wide proof fail to “affirmatively demonstrate
[plaintiffs'] compliance with” Rule 23(a). Dukes, 131 S.Ct.
at 2551. All that must be proven, at this stage, is that “there
are in fact sufficiently ... common questions of law or fact.”
Id. Anticipating proof of failures of service in the manner
suggested *87 by plaintiffs is in keeping with demonstrating
a common question of fact based on the district court's
obligation to anticipate “how a trial on the merits would be
conducted if a class were certified.” Bell Atl. Corp., 339 F.3d
at 302 (internal quotation marks omitted).

In sum, the district court did not abuse its discretion in
determining that plaintiffs had demonstrated sufficiently
common questions of law or fact to satisfy the prerequisites
of Rule 23(a).
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B. The District Court did Not Abuse its Discretion in

Certifying the 23(b)(3) Class
[13] While Rule 23(b)(3) also speaks in terms of
commonality, it imposes a “far more demanding” inquiry.
Amchem, 521 U.S. at 623-24, 117 S.Ct. 2231. By its
terms, it anticipates the existence of individual issues: the
class may only be certified if “questions of law or fact
common to class members predominate over any questions
affecting only individual members.” Fed.R.Civ.P. 23(b)(3).
The mere existence of individual issues will not be sufficient
to defeat certification. Rather, the balance must tip such
that these individual issues predominate. But the district
court must establish that a class action is superior to “other
available methods for fairly and efficiently adjudicating the
controversy.” Fed.R.Civ.P. 23(b)(3). We conclude that the
district court did not abuse its discretion in finding these
requirements met, and thus certifying this class under Rule
23(b)(3).

1. Common Questions of Law and Fact Predominate

Defendants submit that individual issues will predominate
over common issues in this case because the district court
will be forced to confront individual issues with respect
to damages, timeliness, and service. We conclude that the
district court did not abuse its discretion in finding that these
issues, even if they are individualized in certain respects, do
not predominate over class issues.

a. Damages

In making its decision on the propriety of class certification,
the district court reasoned as follows:

Every potential class member's claim arises out of
defendants' uniform, widespread practice of filing
automatically-generated, form affidavits of merit based on
‘personal knowledge’ and, in many instances, affidavits
of service, to obtain default judgments against debtors
in state court. Whether this practice violates the FDCPA,
New York GBL § 349, New York Judiciary Law § 487,
and/or constitutes a pattern of racketeering activity in
violation of 18 U.S.C. § 1962(c) and (d) does not depend
on individualized considerations.... The Court recognizes
that should defendants be found liable on some or all of
these claims, individual issues may exist as to causation

and damages as well as to whether a class member's claim
accrued within the applicable statute of limitations. This,
however, does not preclude a finding of predominance
under Rule 23(b)(3).

Sykes 11, 285 F.R.D. at 293.

Plaintiffs' operative complaint seeks three kinds of damages:
statutory damages; “actual and/or compensatory damages ...
in an amount to be proven at trial”’; and what plaintiffs refer
to as “incidental damages.” Joint App'x at 219-20. It is not
disputed that statutory damages under GBL § 349 can be
assessed on the basis of common proof, as they are capped
at $50. N.Y. Gen. Bus. L. § 349(h). Furthermore, Congress
has devised a generally applicable formula for class action
damages *88 under the FDCPA, one which caps damages
at $500,000 and provides that district courts consider, among
other factors, the scope of the violations of the FDCPA as well
as the number of individuals implicated by fraudulent debt
collection practices. 15 U.S.C. § 1692k(b)(2).

The only individualized damages inquiries that “may exist,”
Sykes 11, 285 F.R.D. at 293, are those that turn, in plaintiffs'
words, on “the return of the money extracted from them as
a result of ... fraudulent judgments,” as well as incidental
damages. We conclude that inquiries into these damages are
not sufficient grounds on which to conclude that the district
court's determination that individualized damages issues will
not predominate in this case was an abuse of discretion. In the
first place, plaintiffs point out that the amount of any money
extracted from plaintiffs is stored by defendants themselves.
Because the evidence necessary to make out such damages
claims, while individual, is easily accessible, such individual
damage considerations do not threaten to overwhelm the
litigation. See Leyva, 716 F.3d at 514.

Second, defendants misstate the gentral holding of Comcast in
an attempt to advance the argument that individual damages
issues predominate in this case. It is true that the Court, in
Comcast, reversed a grant of class certification on the grounds
that individual damages issues precluded certification. But
these damages claims were individual because, based on
short
of establishing that damages [were] capable of measurement
on a classwide basis.” 133 S.Ct. at 1433. This was only
so, however, because the sole theory of liability that the

undisputed evidence, the plaintiffs' “model fle]ll[ ] ...

district court determined was common in that antitrust
action, overbuilder competition, was a theory of liability
that the plaintiffs' model indisputably “failed to measure”
when determining the damages for that injury. Id. This
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is not the case here. The common theory of liability that
plaintiffs advance is dependent on a fraudulent course of
conduct that was allegedly engaged in by defendants, in
violation of multiple federal and state statutes. That liability
model is uniquely tied to the damages, which plaintiffs
claim they are entitled to with respect to each claim that
they advance, whether under the FDCPA, RICO, or state
statutes. Comcast did not rewrite the standards governing
individualized damage considerations: it is still “clear that
individualized monetary claims belong in Rule 23(b)(3).”
Dukes, 131 S.Ct. at 2558. All that is required at class
certification is that “the plaintiffs must be able to show that
their damages stemmed from the defendant's actions that
created the legal liability.” Leyva, 716 F.3d at 514. Plaintiffs
in Comcast, admittedly, could not do so. Plaintiffs here have
satisfied that standard.

[14] Third, defendants suggest that the district court did
not engage in the “rigorous analysis” required at the class
certification stage. In doing so, they emphasize that the district
court's statement that individualized questions “do[ ] not
preclude a finding of predominance under Rule 23(b)(3)” was
not sufficient to make out the opposite conclusion, namely,
that common questions did predominate. Sykes 11, 285 F.R.D.
at 293. Defendants' quest for magic words overlooks the vast
number of common issues that the district court identified
as necessary to resolve this litigation. It is true that the law
of this Circuit is that the fact that “damages may have to be
ascertained on an individual basis ... is ... a factor that we must
consider in deciding whether issues susceptible to generalized
proof ‘outweigh’ individual issues.” McLaughlin v. Am.
Tobacco Co., 522 F.3d 215, 231 (2d Cir.2008), abrogated
on other *89 grounds by Bridge v. Phx. Bond & Indem.
Co., 553 U.S. 639, 128 S.Ct. 2131, 170 L.Ed.2d 1012 (2008),
as recognized by In re U.S. Foodservice, 729 F.3d at 119.
However, from the above it is clear that individual damages
did factor into the district court's analysis. The district court
simply found that these individual considerations did not
outweigh other issues which were common, such as the
following:

(1) whether defendants' practice of filing affidavits of merit
and/or affidavits of service with respect to the plaintiff
class members violates the FDCPA; (2) whether defendants
collectively constitute a RICO enterprise within the
meaning of 18 U.S.C. § 1961(4); (3) whether defendants
have engaged in a pattern of racketeering activity in
connection with the collection of debt in violation of 18
U.S.C. § 1962(c) and (d); (4) whether defendants have

used deceptive acts and practices in the conduct of their

businesses in violation of New York GBL § 349; and (5)

whether the Mel Harris defendants have engaged in deceit

and collusion with intent to deceive the courts and any party

therein in violation of New York Judiciary Law § 487.
Sykes 11, 285 F.R.D. at 293. Defendants concede that each of
these questions is one that is common to the members of the
class certified under Rule 23(b)(3). They merely quibble with
the district court's assessment that, on balance, these ultimate
issues of liability outweigh the individualized concerns that
they raise. On reviewing the district court's certification order,
this is not a sufficient contention on which we may rely
to conclude that the district court abused its discretion in
certifying this class.

b. Timeliness

The district court acknowledged, as well, that individualized
issues of timeliness may inhere in the class “should
defendants be found liable on some or all of these claims.”
Id. at 293. Defendants argue, again, that the district court
was wrong to find that the presence of such individual issues
did not indicate that individual issues would predominate.
Plaintiffs respond that they do not invoke equitable tolling.
Plaintiffs are correct: in support of their motion for class
certification before the district court, plaintiffs averred that
they “do not seek to include as class members persons whose
claims accrued outside the statute of limitations for each
substantive claim.... Indeed, only individuals whose claims
accrued within one year prior to the filing of the Complaint
will seek relief on the FDCPA claim.” Sykes v. Mel Harris &
Assocs., No. 09—cv—8486 (DC), ECF No. 99, at 27.

Defendants point out that the district court had earlier relied
on equitable tolling in order to determine that the claims
of Sykes and Perez were timely under the FDCPA. They
do not claim that plaintiffs are estopped from arguing that
equitable tolling does not apply based on the district court's
determination that Sykes and Perez could bring actions under
the FDCPA on the basis of equitable tolling. Sykes I, 757
F.Supp.2d at 413. Rather, the only argument with any impact
advanced by any of the defendants with respect to this
matter is one made by Mel Harris defendants, who argue
that disclaiming equitable tolling “simply trades (without
eliminating) a serious Rule 23(b)(3) predominance problem
for a Rule 23(a) adequacy problem: Class counsel's decision
to abandon equitable tolling may render the remaining claims
a marginally better ‘fit’ for class treatment. But that comes at
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the expense of class members they represent who have claims
that are timely only because of equitable tolling....”

*90 [15] We see no merit in this contention. Under Rule
23(a)(4) of the Federal Rules of Civil Procedure, adequacy
is satisfied unless “plaintiff's interests are antagonistic to the
interest of other members of the class.” Baffa v. Donaldson,
Lufkin & Jenrette Sec. Corp., 222 F.3d 52, 60 (2d Cir.2000).
The fact that some class members may advance RICO,
GBL, and Judiciary Law claims on the basis of the date
that the complaint was filed (as they have longer statutes of
limitations, see Gaidon v. Guardian Life Ins. Co. of America,
96 N.Y.2d 201, 727 N.Y.S.2d 30, 34, 750 N.E.2d 1078 (2001)
(three years for GBL claims), Lefkowitz v. Appelbaum, 258
A.D.2d 563, 685 N.Y.S.2d 460, 461 (2d Dep't 1999) (three
years for New York Judiciary Law); Agency Holding Corp. v.
Malley—Duff & Assocs., 483 U.S. 143, 156, 107 S.Ct. 2759,
97 L.Ed.2d 121 (1987) (four years for RICO)) does not mean
the interests of these class members are antagonistic to those
other members of the class that also advance FDCPA claims.

While it may be true that disclaiming equitable tolling for
Sykes and Perez may necessitate the district court to limit
the sorts of claims that these named plaintiffs may bring,
that is a determination for the district court to make in the
first instance. It is certainly not a justification for reversing
the district court's grant of class certification: at the most,
if Sykes's and Perez's FDCPA claims are time-barred, this
only means that they cannot assert claims under the FDCPA.
The practical import of such a rule is that Sykes and Perez
may be members of a subclass, advancing only a portion of
the claims certified under Rule 23(b)(3). Such subclasses are
contemplated by the Federal Rules, see Fed.R.Civ.P. 23(¢)(5),
and may be certified after the original certification order is
upheld. See Marisol, 126 F.3d at 378 (holding that the district
court did not abuse its discretion in certifying the class but
suggesting that prior to trial the district court “ensure that
appropriate subclasses are identified”).

It is within plaintiffs' prerogative to disclaim equitable
tolling, and they may do so without sacrificing the adequacy
of representation, especially as defendants make no actual
attempt to show why such a disclaimer may be antagonistic.
It is for the district court to determine the impact of this
disclaimer on the specific claims particular plaintiffs may
bring, but it may do that at a future date, without our

disturbing the class certification order.’

c. Causation

The district court also determined that individual causation
issues may exist in this case, Sykes II, 285 F.R.D. at 293,
but nevertheless found that such causation issues would not
predominate. We agree.

Individual issues related to causation in this case are
formulated by defendants on appeal as individual issues
related to service. Thus, for example, Mel Harris advance
the argument that “a class member who was properly
served and paid debts that he actually owed has sustained a
radically *91 different ‘injury’ from an unserved member
subject to a default judgment for a debt he did not owe.”
Likewise, Leucadia defendants submit that “where the entry
of judgment resulted from a debtor's failure to appear despite
adequate notice, the debtor must articulate a different theory
of injury.” None of these contentions are availing.

First, with respect to the FDCPA claims, the district court
concluded that the existence of an underlying debt was
unnecessary in order to establish liability under that statute.
Sykes 11, 285 F.R.D. at 292. Affidavits of merit, submitted
to the Civil Court, were allegedly fraudulent in attesting to
“personal knowledge” of the existence of such underlying
debt, and were also necessary to obtaining the default
judgments that plaintiffs allege were fraudulently obtained.
We fail to recognize any individualized causation issues with
respect to plaintiffs' claims under the FDCPA. See Baker, 677
F.2d at 777 (actual debt is not necessary to bring claims under
the FDCPA).

Second, where causation does seem most relevant to us,
and where we presume the district court recognized such
individualized causation issues, was with respect to plaintiffs'
claims under RICO. This is because RICO requires that
the alleged injury to plaintiffs' “business or property ... was
by reason of the substantive RICO violation.” /n re U.S.
Foodservice, 729 F.3d at 117. This causation analysis will
require the district court to identify (1) the property interest
that is protected by RICO, as alleged by plaintiffs, and (2)
whether the injury to that interest was caused by the RICO
violation. The district court at least found that the injuries to
plaintiffs included “freezing of personal bank accounts and
incurring of legal costs to challenge those default judgments.”
See Sykes I, 757 F.Supp.2d at 427-28. Defendants do not
challenge that this is a sufficient property interest on appeal.
Nor do they bring forward any evidence that the damage
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to these property interests was not the result of default
judgments. What they do argue, however, is that if a debt was
actually owed, and a default judgment was achieved by means
of proper service, a plaintiff cannot actually be an injured
party under RICO to the extent that defendants extracted
money based on a default judgment. The argument has force.
But it remains a single arguably individual issue among the
myriad common issues that we have already noted. We will
not upset the district court's determination that plaintiffs have
carried their burden to show that common issues predominate
on the basis of defendants' construction of this hypothetical
class plaintiff alleging one particular claim.

Third, none of the potential causation issues related to service
suggest that Samserv is not a proper class defendant in this
case. It is true that Samserv was kept in this litigation with
respect to the FDCPA claims on the basis that it could not
claim the benefits of the FDCPA's exemption for process
servers on the grounds that the district court concluded, at the
motion to dismiss stage, that plaintiffs adequately alleged that
Samserv engaged in sewer service. Sykes I, 757 F.Supp.2d at
423. This does nothing to absolve Samserv of claims under
RICO, however, which premises Samserv's liability on its
participation in a RICO conspiracy. See Sedima, S.PR.L. v.
Imrex Co., 473 U.S. 479, 495-97, 105 S.Ct. 3275, 87 L.Ed.2d
346 (1985). Nor, based on our conclusions regarding the
amenability of class claims regarding common proof of the
falsity of Samserv's affidavits of service, supra at pp. 86—
87, does it mean that Samserv is not a proper defendant with
respect to plaintiffs' FDCPA claims.

*92 In short, the district court properly considered the
evidence before it. It concluded that, while individual issues
existed in this case, they did not predominate over common
issues. Defendants wish the district court had performed this
balancing equation differently. But that is not sufficient for us
to find that the district court abused its discretion in certifying
this class under Rule 23(b)(3).

2. Proceeding by Class is a Superior Method of
Adjudication
a. Defendants' Theory of Superiority is Unpersuasive

[16]
appeal, the novel theory that the district court's superiority

Mel Harris defendants raise, for the first time on

analysis was incorrect because it undervalued the obligation
to consider the “desirability ... of concentrating the litigation

of the claims in the particular forum.” Fed.R.Civ.P. 23(b)(3)
(C). In particular, Mel Harris suggest that “[i]f the gravamen
of this case ... really were the adequacy of the affidavits of
merits filed with the New York City Civil Court, surely that
court is the superior forum to hear the complaint and devise

any remedies.”

This is a fine rhetorical point that depends for its strength on
a complete misreading of (1) the jurisdiction of the New York
City Civil Court, (2) the requirements of Rule 23(b)(3), and
(3) the gravamen of plaintiffs' complaint.

In the first place, there is no basis to assert that plaintiffs'
claims even could be heard as a class in the New York City
Civil Court. These courts have jurisdiction only over those
actions in which the value of the controversy is $25,000 or
less. N.Y.C. Civ.Ct. Act § 202. While individual plaintiffs
might seek to bring their actions in such a court based on
this amount-in-controversy limitation, there is no basis to
conclude that plaintiffs could proceed as a class there. The
argument amounts to little more than Mel Harris's expression
of a preference that their alleged widespread fraudulent
behavior be dealt with in a piecemeal fashion. That is not how
plaintiffs have chosen to proceed. The fact that Mel Harris
would have preferred plaintiffs to have advanced their claims
differently cannot make it a requirement under Rule 23(b)(3).

Second, the forum analysis of Rule 23(b)(3) is not grounded
in a consideration of the comparative value of pursuing a
claim in federal or state court. Defendants' authorities on
this issue, which are apparently the only authorities that
have ever conducted a superiority analysis by reference to
the availability of relief in a federal or state forum, have
not considered claims analogous to those brought by *93
plaintiffs here. Kamm v. Cal. City Dev. Corp., 509 F.2d
205 (9th Cir.1975) dealt with a case in which putative class
plaintiffs had already been represented by the State Attorney
General in a prior action with putative class defendants. /d.
at 207-08. The same was true of two other cases defendants
rely on for the proposition that analysis of state court action
is required to determine whether a federal forum is superior.
Cartwright v. Viking Indus., Inc., 2009 WL 2982887, at
*14 (E.D.Cal. Sept. 14, 2009) (referencing ongoing state
litigation); Plant v. Merrifield Town Ctr., Ltd. P'ship, 2008
WL 4951352, at *3 (E.D.Va. Nov. 12, 2008) (same). While
there has been state court litigation in this case, it is not
state court litigation which advances the claims that plaintiffs
advance now. Further, we will not credit the statement of
the United States District Court of the Eastern District of
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Louisiana, that “strains on the state judicial system after
Hurricane Katrina” supported a federal forum for particular
plaintiffs' claims, as support for Mel Harris's contention that
analysis of the superiority requires a consideration of the
comparative merits of a state or federal court. Turner v.
Murphy Oil USA, Inc., 234 F.R.D. 597, 610 (E.D.La.2006).
The Turner court purported to consider the value of state
versus federal court writ large, but did so only in the context
of resource strains on state court, which have not been
alleged here. And this observation was far from necessary
to the holding, given that the district court prefaced this
observation by recognizing the value of certifying a class
in order to “centralize these proceedings.” Id. Defendants
here seek the opposite of centralization: rather, they seek
the fragmentation of each of plaintiffs' claims into, perhaps,
hundreds of thousands of actions. The overwhelming weight
of authority suggests that the forum requirement is one that
centers on geography, rather than a comparative analysis
of the benefits available under either federal or state law.
Rubenstein, supra, § 4.71. Mel Harris's authorities have not
convinced us otherwise.

Third, Mel Harris's argument depends on a misreading of the
gravamen of plaintiffs' allegations. It is ultimately not the
procedures of New York City Civil Court, or the ultimate
default judgments, that are at issue in this case. It is, rather,
the fraudulent means that defendants employed in order to
obtain those judgments. These means are the basis of claims
that sound both in federal and in state law. To the extent that
the district court had jurisdiction to entertain these claims, we
see no basis for rewriting Rule 23(b)(3)(C) to impose a limit
on the district court's power.

Even if we were to credit Mel Harris's argument that
forum analysis requires us to consider state fora as opposed
to federal fora, we would not conclude that the district
court abused its discretion in concluding that proceeding
by class is superior to alternatives for adjudicating these
claims. Fed.R.Civ.P. 23(b)(3). Defendants engage in no other
consideration of the 23(b)(3) factors. They do not even engage
with the district court's conclusions that a class action “is,
without question, more efficient than requiring thousands of
debtors to sue individually.” Sykes II, 285 F.R.D. at 294.
Echoing the Supreme Court's concerns in Amchem, 521 U.S.
at 617, 117 S.Ct. 2231, the district court concluded that “class
members' interest] ] in litigating separate actions is likely
minimal given their potentially limited means with which to
do so and the prospect of relatively small recovery.” Sykes 11,
285 F.R.D. at 294 (citing Fed.R.Civ.P. 23(b)(3)(A)).

Nor are we convinced that proceeding in state court is, as
the dissent suggests, “superior in every way” to class action.
See infra Op. pp. 98, 101-02. New York law provides for
the en masse vacatur of *94 default judgments obtained
through fraud or other illegal means upon the application
of an administrative judge, who “may bring a proceeding to
relieve a party or parties” from such judgments. N.Y. C.P.L.R.
§ 5015(c) (emphasis added). Having initiated this proceeding,
the administrative judge, rather than the judgment defaulter,
acts as the petitioner before a different judge who is to decide
the application. See, N.Y. C.P.L.R. § 5015 (McKinney),
Practice Commentaries, C5015:13; see also, Mead v. First
Trust & Deposit Co., 90 Misc.2d 930, 397 N.Y.S.2d 295,
297 (N.Y.Sup.Ct.1977) (acknowledging denial of amicus
curiac status to legal services corporation that requested
proceedings under forerunner provision to § 5015(c) because
it “was interested in the outcome of the proceeding”).
Notwithstanding its remedial purposes, this discretionary
procedure (1) provides plaintiffs no right of action, (2) cannot
address the gravamen of the plaintiffs' allegations here as it
could only vacate the default judgments against them, and (3)
denies plaintiffs any control over the course of the litigation.
The dissent's distaste for “hungry lawyers,” and aversion to
awarding attorneys' fees in class actions, see infra Op. pp.
101-02, 103, cannot justify requiring plaintiffs, under the
guise of Rule 23(b)(3)'s superiority analysis, to pass through
the threshold of the state courthouse to seek relief that cannot
seriously be entertained as an adequate, let alone superior,
substitute for proceeding by class on these claims.

b. Defendants' Rooker—Feldman and Full Faith & Credit
Arguments are Unavailing at the Class Certification Stage

Just how far Mel Harris's superiority arguments fall from
the mark of requiring reversal of the district court's class
certification order under Rule 23(b)(3)(C) becomes even
clearer when considered in light of the two doctrinal bases
on which defendants argue that class certification was
inappropriate in light of federalism concerns, namely, the
Rooker—Feldman doctrine and the Full Faith and Credit Act.
We take these arguments in order.

[17]  Rooker—Feldman bars the federal courts from
exercising jurisdiction over claims “brought by state-

court losers complaining of injuries caused by state-court

judgments rendered before the district court proceedings

commenced and inviting district court review and rejection of
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those judgments.” Exxon Mobil Corp. v. Saudi Basic Indus.
Corp., 544 U.S. 280, 284, 125 S.Ct. 1517, 161 L.Ed.2d
454 (2005). We have clarified that in order to satisfy the
requirements of Rooker—Feldman, the defendant must satisfy
the following four requirements:

First, the federal-court plaintiff must have lost in state
court. Second, the plaintiff must complain of injuries
caused by a state-court judgment. Third, the plaintiff must
invite district court review and rejection of that judgment.
Fourth, the state-court judgment must have been rendered
before the district court proceedings commenced.
Hoblock, 422 F.3d at 85 (internal quotation marks and
modifications omitted). The causation requirement is only
satisfied if “the third party's actions are produced by a state
court judgment and not simply ratified, acquiesced in, or left
unpunished by it.” /d. at 88.
(18]
stage, that “plaintiffs assert claims independent of the state-

The district court concluded, at the motion to dismiss

court judgments and do not seek to overturn them.” Sykes
I, 757 F.Supp.2d at 429. We agree. As explained previously,
claims sounding under the FDCPA, RICO, and state law speak
not to the propriety of the state court judgments, but to the
*95 fraudulent course of conduct that defendants pursued in
obtaining such judgments.

Leucadia defendants, for their part, offer the more subtle
argument that the causation components of Rooker—Feldman
required the district court to exclude from its class
certification order “remittance” damages, by which Leucadia
means the compensatory damages that plaintiffs claim
defendants have extracted as a result of the entry of a default
judgment. We disagree.

The crux of the issue, as identified by Leucadia, is not simply
Rooker—Feldman, but rather the requirement that the district
court's certification order “define the class and the class
claims, issues, or defenses, and must appoint class counsel.”
Fed.R.Civ.P. 23(c)(1)(B). Leucadia's argument is that the
certification order under Rule 23(b)(3), which identifies all
of the above but does not exclude the certain category of
damages that Leucadia believes is not cognizable under
Rooker—Feldman, finds no basis in the text of Rule 23, nor in
the class certification decisions that we have identified.

Even if we credited Leucadia's contention that the state
court judgment satisfied the causal requirements of Rooker—
Feldman, rather than acting as ratification of a harm that
resulted from fraudulent conduct on behalf of defendants,

Hoblock, 422 F.3d at 85, the contention would have no
merit. There is no textual basis to endorse Leucadia's view
that certain categories of damages must be carved out
of a class certification order under Rule 23(c)(1)(B). The
requirements are that the class, the class claims, and issues,
be identified. Fed.R.Civ.P. 23(c)(1)(B). The district court's
class certification order did just that: it identified a class of
individuals that it defined as “all persons who have been sued
by the Mel Harris defendants as counsel for the Leucadia
defendants.” Special App'x at 47. It further identified the
claims as those arising under RICO, the FDCPA, GBL § 349,
and New York Judiciary Law § 487. Special App'x at 47.

There are good reasons for these limited requirements. The
district court's order is not a final statement of the merits, just
as class certification is not an opportunity to “engage in free-
ranging merits inquiries.” Amgen, 133 S.Ct. at 1194-95. We
see no use in a class certification order that is required to list
all possible defenses to all possible damage claims, nor do we
see, in the text of Rule 23, any requirement for it.

[19] Nor, in our view, do defendants' arguments sounding
under the Full Faith and Credit Act fare much better. The
act requires that state court proceedings must be afforded
“the same full faith and credit in every court within the
United States ... as they have by law or usage in the courts
of such State ... from which they are taken.” 28 U.S.C.
§ 1738. Defendants urge that such doctrine bars us from
considering plaintiffs' damages claims seeking the return of
default judgments, because state courts treated judgments
entitling them to recovery as valid. We decline to consider
this argument, however, for the same reasons that the district
court declined to carve out specific damages that might be
available to the class based on its certification order: such a

determination is simply not required under Rule 23(c)(1 )(B).5

*96 A word may be in order, however, to illustrate how far
afield defendants' arguments sounding in federalism require
us to go from the ultimate merits of plaintiffs' claims.
The parties remonstrate over whether or not Fabacher's
declaration as to “personal knowledge” was in fact required to
make out an application for a default judgment in New York
Civil Court. Thus, Mel Harris in particular have asked us to
consider a Directive of the New York Civil Court, issued in
2009. This directive imposes burdens on third-party creditors
seeking default judgments in addition to those imposed under
Section 3215 of the CPLR. N.Y.C. Civ.Ct. Directive DRP-
182 (May 2009). This Directive requires, in particular, that a
third-party debt collector include “[a]n Affidavit of a Witness
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of the Plaintiff, which includes a chain of title of the accounts,
completed by the plaintiff/plaintiff's witness.” Id. This form
affidavit only requires the witness to attest to the chain of'title
“to the best of [his or her] knowledge.” Id. Plaintiffs, for their
part, point to a checklist prepared by the New York City Civil
Court, which directs parties pursuing a default judgment to
submit “an Affidavit of Facts from a person with personal
knowledge of the facts.” New York City Civil Court, Entering
http://www.courts.state.ny.us/COURTS/
nyc/civil/judgments_atty.shtml #checklist (last visited Feb. 6,
2015).

Civil  Judgments,

Whether or not Fabacher was required to attest to personal
knowledge of the underlying debt in his affidavit of merit, as
plaintiffs contend, or whether a more lax standard governs his
affidavits, as Mel Harris contend, is ultimately irrelevant to
adjudicating liability under any of the claims that plaintiffs
have brought. What matters is that, in hundreds of thousands
of forms, he did attest to this knowledge, despite the
undisputed fact, at the class certification stage, that he did
not in fact actually review underlying documentation related
to these loans. Whatever was required in New York City
Civil Court will not decide the issue of liability for these
defendants. The conduct of defendants, and the question of
whether this conduct was ultimately fraudulent, will decide
their liability. The federal system, with its guarantees of
concurrent jurisdiction, and the federal laws under which
plaintiffs seek relief, permit as much.

3. We Decline to Decide, in the First Instance, Whether the
FDCPA Permits Claims for the False Statements Alleged
Here

Defendants raise a final issue related to the propriety of
class certification, namely, the question of whether or not
the FDCPA permits a plaintiff to assert claims for a false
statement that was made to a party other than the debtor.

[20]
on this issue at this stage in the proceedings. Plaintiffs point

We must determine the propriety of making a decision

out that we are not to “engage in free-ranging merits inquiries
at the certification stage.” Amgen, 133 S.Ct. at 1194-95. And
it is undisputed that the question of whether false statements,
such as those made by Fabacher in his affidavits of merit,
made to third parties are actionable under the FDCPA is a
question common to the class under both Rule 23(a) and 23(b)
(3): resolving that such statements are not actionable would
“resolve an issue that is central to the validity” of the FDCPA

claim “in one stroke.” Dukes, 131 S.Ct. at 2551. Indeed,
the district court's class certification decision stated that
“there is a question of law as to whether *97 making false
representations in court, rather than to a debtor, violates the
FDCPA,” Sykes 11, 285 F.R.D. at 290, but ultimately did not
pass on the issue. We think this the proper determination, as
it is unlikely that the Federal Rules, which require a plaintiff
to identify a common question at the class certification stage,
also require the district court to resolve that question at the
same stage in the litigation. The district court did not commit
error in declining to rule definitively on whether the FDCPA
covers the false statements at issue in this case.

We decline to address this question, in the first instance,6 on
appeal. See Dardana Ltd. v. Yuganskneftegaz, 317 F.3d 202,
208 (2d Cir.2003) (“It is this Court's usual practice to allow
the district court to address arguments in the first instance.”).
We leave it to the district court to decide this issue at a later
stage of the litigation.

C. The District Court Did Not Abuse its Discretion in
Certifying the Rule 23(b)(2) Class

1. Proposed Injunctive Relief Benefits All Class Members

[21]
the class has acted or refused to act on grounds that apply
generally to the class.” Fed.R.Civ.P. 23(b)(2). The district
court concluded that such relief was appropriate because of

Injunctive relief is appropriate if “the party opposing

“defendants' uniform filing of false affidavits in state court to
fraudulently procure default judgments against putative class
members.” Sykes 11, 285 F.R.D. at 293. This injunction, as
currently sought by plaintiffs, includes four elements: first, a
direction that defendants “cease engaging in debt collection
practices that violate the FDCPA, RICO, N.Y. GBL § 349,
and N.Y. Jud. Law § 487;” second, a direction that defendants
locate and notify class members that a default judgment has
been entered against them and that “they have the right to
file a motion with the court to re-open their case;” third, a
direction that defendants “serve process in compliance with
the law in any and all future actions;” and fourth, a direction
that defendants' affidavits of merit in future actions reflect
their personal knowledge of the facts. Joint App'x at 219.

The Supreme Court has clarified that certification of a class
for injunctive relief is only appropriate where “a single
injunction ... would provide relief to each member of the
class.” Dukes, 131 S.Ct. at 2557; Amara v. CIGNA Corp., 775
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F.3d 510, 522 (2d Cir.2014) (noting that the Supreme Court
in Dukes “simply emphasized that in a class action certified
under Rule 23(b)(2), ‘each individual class member’ is not
‘entitled to a different injunction’ ” (emphasis in original)
(quoting Dukes, 131 S.Ct. at 2557)). Mel Harris submit that
this proposed injunctive relief does not satisfy this standard,
because individualized issues of service differentiate class
members from one another, and the named plaintiffs will
not benefit because they “have already had their default

judgments vacated.”

This claim is without merit. “[R]elief to each member of the
class,” does not require that the relief to each member of
the class be identical, only that it be beneficial. Dukes, 131
S.Ct. at 2557-58. And while Mel Harris attempt to refocus
the proposed injunctive relief on the affidavits of service, it
is clear that the proposed injunctive relief sweeps broadly
enough to benefit each class member. There is no support
for the contention, for example, that because certain class
members received *98 service, they will not be provided
relief by the notification proposed by the injunction as well.
See Amara, 775 F.3d at 522 (finding decertification of Rule
23(b)(2) class not required where certain class members, who
might not benefit from injunction's reformation of retirement
plan, received “some benefit in the form of new notice” of
changes to the plan). Furthermore, while named plaintiffs
have had their default judgments vacated, they might each still
be subject to a further action by these same defendants. The
district court did not abuse its discretion in concluding that
plaintiffs had satisfied the requirements of Rule 23(b)(2).

2. We Decline to Decide, in the First Instance, Whether
RICO Permits Private Injunctive Relief

[22]
available under RICO. For the same reasons that we found the

Defendants finally argue that injunctive relief is not

district court did not commit error in declining to rule on the
availability of relief under the FDCPA, we find that the district
court did not commit error in declining to decide, at the class
certification stage, whether RICO permits private injunctive
relief.

Because the district court did not reach this question below,

we decline to address it for the first time’ on appeal. See
Dardana, 317 F.3d at 208.

CONCLUSION

For the foregoing reasons, the opinion and order of the district
court is hereby affirmed.

DENNIS JACOBS, Circuit Judge, dissenting:

This class action alleges that the defendant firms cut
sharp corners in obtaining default judgments against the
class members in the Civil Court of New York City. On
this interlocutory appeal from class certification, the panel
concludes that the superiority and predominance prerequisites
to a Rule 23(b)(3) damages class have been satisfied. I
respectfully dissent.

The superiority ruling is error because a statutory procedure
is available, in the Civil Court itself, for redressing such an
allegedly wide-ranging fraud—one that is superior in every
way to this unwieldy federal class action. The district court's
predominance ruling cannot be sustained because the court
failed to perform, as is necessary, a rigorous weighing of
common and individualized issues. The majority also holds
that a Rule 23(b)(2) equitable and declaratory relief class was
properly certified even though the named plaintiffs can get no
benefit from that supposed relief because they have already
achieved vacatur (or discontinuance) of the default judgments
against them.

This is class litigation for the sake of nothing but class
litigation.

I

Four plaintiffs, on behalf of a class of over 100,000, sued
a buyer of bad debts (the “Leucadia defendants”), a law
firm (the “Mel Harris defendants”), and a process server
(“Samserv”), alleging that they fraudulently obtained default
judgments against the class members. The alleged scheme
proceeded in two steps: (1) a process server, sometimes a
Samserv employee (but more often than not, not) engaged
in sewer service, and then prepared a fraudulent affidavit of
service; and (2) the debt buyer and the law firm generated
and submitted standardized affidavits of merit *99 falsely
attesting to personal knowledge of the debt. See N.Y. C.P.L.R.
3215(f) (requiring “proof of the facts constituting the claim,
the default and the amount due”).
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The dominant focus of the complaint is the fraud in service

of process;1 although plaintiffs do not actually deny that
many class members received proper service. But service
is too individualized an issue for class certification. The

point was recognized implicitly by the district court,2 and
acknowledged more directly by its dismissal of one named
plaintiff's claim as time-barred because service had been
effected more than a year prior to the entry of default. Sykes
v. Mel Harris & Assocs., LLC, 757 F.Supp.2d 413, 422
(S.D.N.Y.2010) (“Sykes I ). Plaintiffs' backstop contention
—that irregularities in Samserv's logbooks should allow for
a presumption that all service was fraudulent—is easily

refuted.’

To patch this hole, plaintiffs changed focus to the affidavits
of merit (all of which were generated by a software program
used by a single Mel Harris employee) as the “glue” holding
together this miscellaneous and diverse class. Wal-Mart
Stores, Inc. v. Dukes, — U.S. ——, 131 S.Ct. 2541, 2552,
180 L.Ed.2d 374 (2011). (The putative debts are to Sears, a

credit card company, a bank, and a gym.4)

The district court certified two classes: (1) a Rule 23(b)(3)
class seeking money damages for “all persons who have
been sued by the Mel Harris defendants as counsel for the
Leucadia defendants in actions commenced in New York
City Civil Court and where a default judgment has been
obtained”; and (2) a Rule 23(b)(2) class seeking equitable and
declaratory relief for “all persons who have been or will be
sued by the Mel Harris defendants as counsel for the Leucadia
defendants in actions commenced in New York City Civil
Court and where a default judgment has or will be sought.”
*100 Sykes v. Mel Harris & Assocs., LLC, 285 F.R.D. 279,
294 (S.D.N.Y.2012) (“Sykes II ). Plaintiffs in both classes
assert claims under the Racketeer Influenced and Corrupt

Organizations Act (“RICO”),5 New York General Business
Law,6 and (as against the Mel Harris defendants alone) New
York Judiciary Law.” The damages class also alleges Fair

Debt Collection Practices Act (“FDCPA™) claims.®

I

It is useful and diplomatic to set out first the points of
my agreement with the majority. I agree that it was no
abuse of discretion to find that the Rule 23(a) prerequisites

—numerosity, commonality, typicality, and adequacy of
representation—are met. There is a common issue as to
whether the affidavits of merit were fraudulent, and the claims
asserted about the affidavits of merit are typical. Fed.R.Civ.P.
23(a)(2), (3); see also, e.g., Gen. Tel. Co. of Sw. v. Falcon, 457
U.S. 147, 157 n. 13, 102 S.Ct. 2364, 72 L.Ed.2d 740 (1982)
(“The commonality and typicality requirements of Rule 23(a)
tend to merge.”). That issue alone is unlikely to be decisive,
but the “determination of its truth or falsity will resolve an
issue that is central to the validity of each one of the claims in
one stroke.” Dukes, 131 S.Ct. at 2551. Thus, unlike in Dukes,
all of the claims are held together by “glue,” id. at 2552—or
some dabs of it.

I also agree that the amount of debt owed by each class
member, which defendants urge as an individualized issue
that defeats certification, is beside the point. The harm can
be viewed as the obligation created by a fraudulent default
judgment, so that it should not matter that the original debt
may remain, and be unaffected. See Hamid v. Stock & Grimes,
LLP, 876 F.Supp.2d 500, 501-03 (E.D.Pa.2012) (“It is clear
from its underlying purpose that debtors may recover for
violations of the FDCPA even if they have defaulted on a
debt.... If [plaintiff's] payment was not a proper element of
actual damages under the FDCPA, a debt collector could
harass a debtor in violation of the FDCPA, as a result of
that harassment collect the debt, and thereafter retain what it
collected.”); accord Abby v. Paige, No. 10-23589—-CIV, 2013
WL 141145, at *8-9 (S.D.Fla. Jan. 11, 2013); cf- Sparrow v.
Mazda Am. Credit, 385 F.Supp.2d 1063, 1071 (E.D.Cal.2005)
(“[S]trong policy reasons exist to prevent the chilling effect
of trying FDCPA claims in the same case as state law claims
for collection of the underlying debt.”); Isa v. Law Office
of Timothy Baxter & Assocs., No. 13—cv—11284, 2013 WL
5692850, at *3 (E.D.Mich.2013) (“Congress did not intend
for collectors to engage in violations, enter judgments, and
use state law on judgment execution to force payment to
creditors.”).

The last point of my agreement with the majority is that
the substantive legal questions the defendants invite us to
answer either counsel in favor of commonality and typicality,
or are entirely tangential to the class certification decision and
best left unanswered at this stage. One such question—what
is required for an affidavit of merit under New York law?
—is a common question of law in this case. In any event,
“Rule 23 grants courts no license to engage in free-ranging
merits inquiries at the certification stage. Merits questions
may be considered to the extent—but only to the extent—that
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they are relevant to *101 determining whether the Rule 23
prerequisites for class certification are satisfied.” Amgen Inc.
v. Conn. Ret. Plans & Trust Funds, — U.S. ——, 133 S.Ct.
1184, 1194-95, 185 L.Ed.2d 308 (2013).

11

In my view, the damages class was improperly certified.
Rule 23(b)(3) requires first, that “a class action is superior to
other available methods for fairly and efficiently adjudicating
the controversy” and second, that “the questions of law
or fact common to class members predominate over any
questions affecting only individual members.” Fed.R.Civ.P.
23(b)(3). The Rule specifies, as “matters pertinent to these

EEINT3

findings,” “the desirability or undesirability of concentrating

the litigation of the claims in the particular forum
and “the likely difficulties in managing a class action.”
Fed.R.Civ.P. 23(b)(3)(C)-(D) (emphasis added). These very
factors counsel against certification here. See Madison v.
Chalmette Refining, LLC, 637 F.3d 551, 554 (5th Cir.2011)
(“The decision to certify a class is within the broad discretion
of the district court, but that discretion must be exercised
within the framework of Rule 23.” (internal quotation marks

and alterations omitted)).

A

The district court concluded that a federal class action is a
superior method for resolving this litigation over state court
proceedings, because: (1) it is more efficient than requiring
thousands of individual suits; (2) most class members would
not litigate given the small recovery and their limited
means; (3) the conduct all occurred in New York; and
(4) any problems could be alleviated through use of class
management tools. See Sykes I, 285 F.R.D. at 294. The
majority endorses this analysis. See supra Op. pp. 91-94.

Even if a federal class action were a good way to remedy
an allegedly massive and pervasive fraud perpetrated on
a New York court, it cannot be superior to the adequate
remedial scheme already offered by the courts of New
York. State law provides that, “on motion of any interested

>

person,” a party may be relieved from a judgment based
on the grounds of, inter alia, “excusable default,” “fraud,
misrepresentation, or other misconduct of an adverse party.”
N.Y. C.P.L.R. 5015(a)(1), (3). And, on an application by an

administrative judge, vacatur may be granted en masse “upon

a showing that default judgments were obtained by fraud,
misrepresentation, illegality, unconscionability, lack of due
service, violations of law, or other illegalities.” Id. 5015(c);
cf. Jack Mailman & Leonard Flug DDS, P.C. v. Whaley, No.
31880/02, 2002 WL 31988623, at *6 (N.Y.C.Civ.Ct. Nov. 25,
2002) (forwarding the court's decision “to the administrative
judge for the possible institution of proceedings in conformity
with C.P.L.R. 5015(c)”). Because vacatur en masse is done
by an administrative judge, it is a remedy that is broad,
wholesale, effective, and easy. The only remaining salient
advantage of this federal class action is attorneys' fees, which
do not much help the members of the class.

The majority observes that the availability of recourse to
state avenues for relief was not raised in the district court.
See supra Op. pp. 91 & n. 4. True, defendants' superiority
arguments in their opposition to class certification focused
on the existence of issues personal to each class member, as
well as manageability, and the prospect of “mini-trials just
to determine the threshold issue of class membership.” See
Mem. of Law in Opp'n to Class Cert., Dkt. No. 90 at 22-23.
But that is because the complaint was chiefly predicated on
sewer service, an issue as to which facts *102 varied from
debtor to debtor, whereas class counsel (at least for current
purposes) shifted focus to the submission of materially false
affidavits of merit. In any event, the district court's ruling on
superiority rests on the determination that a class action is
“without question, more efficient than requiring thousands of
debtors to sue individually.” Sykes II, 285 F.R.D. at 294. It is
this consideration that is obviated by the New York procedure.
See N.Y. C.P.L.R. 5015(c). “[T]he Legislature has gone so far
as to create a special subdivision allowing an administrative
judge to bring a proceeding to vacate default judgments en
masse where obtained by fraud, misrepresentation ... lack of
service, ... or other illegalities.” Shaw v. Shaw, 97 A.D.2d 403,
467 N.Y.S.2d 231, 233 (2d Dep't 1983) (internal quotation
marks omitted).

Rule 23 requires consideration of any other “available
method[ ]
controversy.” Fed.R.Civ.P. 23(b)(3); see also id. advisory

for fairly and efficiently adjudicating the

committee notes (observing the court “ought to assess the
relative advantages of alternative procedures” and stating
that “[a]lso pertinent is the question of the desirability of
concentrating the trial of the claims in the particular forum”).
One such “method” that is “available” is afforded by the New
York Legislature for redressing harms alleged in this case
by recourse to the Civil Court, in which the alleged wrong
was done. In the majority's view, “the forum analysis of Rule
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23(b)(3) is not grounded in a consideration of the comparative
value of pursuing a claim in federal or state court.” Supra
Op. p. 92. That seems to me error, at least when the state
court remedy affords relief—available en masse—for harm
that was suffered in that forum.

Amici briefs filed by consumer advocacy groups explain
that unscrupulous debt collection practices abuse the legal
process, and demonstrate that this well-documented problem
has drawn the attention of all levels of government for years.
But that observation does not speak to a need for federal class
action remedies. As the parties point out, the Civil Court has
recently issued directives regarding “Default Judgments on
Purchased Debt,” imposing new and additional requirements

on third-party debt collectors like the Leucadia defendants.”
Collectors must now include an “Affidavit of Sale of Account
by Original Creditor” and an “Affidavit of the Sale of the
Account by the Debt Seller” for each debt re-sale. Cf. Shaw,
467 N.Y.S.2d at 234 (A judgment obtained without proper
service of process is invalid, even when the defendant has
actual notice of the law suit, because as a prophylactic
measure such rule is necessary to prevent ‘sewer service’
) (citing Feinstein v. Bergner, 48 N.Y.2d 234, 239-41, 422
N.Y.S.2d 356,397 N.E.2d 1161 (1979)).

The New York court system needs no helping hand from
a federal class action initiative. The majority observes that
plaintiffs' claims cannot be heard as a class in Civil Court. See
supra Op. p. 92. But class litigation is not an end in itself.
It is simply a “device to vindicate the rights of individuals
class members.” In re Gen. Motors Corp. Engine Interchange
Litig., 594 F.2d 1106, 1127 n. 33 (7th Cir.1979); see also Blaz
v. Belfer, 368 F.3d 501, 504 (5th Cir.2004) (explaining a class
action is merely a procedural device). New York's Civil Court
provides such a device. N.Y. C.P.L.R. 5015(c). The majority
also discounts the state procedure because it is implemented
by judges. See supra Op. pp. 93-94. But one would have
thought that to be an advantage; it reduces the *103 burden
on plaintiffs and may obviate the need for counsel altogether.

The majority's other critiques of the state procedure are
easily disposed of. Vacatur en masse is discretionary—
so are many aspects of class certification. See id. at 94.
The majority cites to the district court's observation that a
class action is—“without question”—a more efficient way
of proceeding. Id. at 94. But the state remedy is far more
speedy than a cumbersome class action. In state court,
all that is needed is to push on an open door. And that,
evidently, is what the class representatives themselves did;

they have all had their judgments vacated or discontinued.
Thus, the door of the state court is open for the vacatur of
the default judgments en masse, without class certification,
subclasses, hungry lawyers, or issues of process and statutes
of limitations. Cf. In re Aqua Dots Prods. Liability Litig.,
654 F.3d 748, 752 (7th Cir.2011) (“A representative who
proposes that high transaction costs (notice and attorneys'
fees) be incurred at the class members' expense to obtain a
refund that already is on offer is not adequately protecting the
class members' interests.”). The countervailing benefits of a
class action accrue almost entirely to the lawyers in a fee-rich
environment, and leave trivial benefits for consumption by
the class.

B

“Rule 23(b)(3)'s predominance criterion is even more
demanding” than the “rigorous analysis” mandated under
Rule 23(a), and requires a “close look at whether common
issues predominate over individual ones.” Comcast Corp. v.
Behrend, — U.S. ——, 133 S.Ct. 1426, 1432, 185 L.Ed.2d
515 (2013) (internal quotation marks omitted); see also
Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 615, 623—
24, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997) ( “Even if Rule
23(a)'s commonality requirement may be satisfied by that
shared experience, the predominance criterion is far more
demanding.”).

The district court acknowledged problems that might easily
be viewed as fatal: “individual issues may exist as to causation
and damages as well as to whether a class member's claim
accrued within the applicable statute of limitations.” Sykes
11, 285 F.R.D. at 293. The district court nevertheless hoped
that these problems could be dealt with through “a number
of management tools,” and cited “appointing a magistrate
judge or special master to preside over individual damages
proceedings, decertifying the class after the liability trial and
providing notice to class members concerning how they may
proceed to prove damages, creating subclasses, or altering or
amending the class.” /d. at 293-94 (internal quotation marks
omitted).

No doubt, resourceful judges can seek or find ways
to overcome difficulties. But predominance cannot be
determined without a careful balancing of the individualized
issues against the common issues. It is not enough to discount
problems on the basis of hope and confidence. Compare In re
U.S. Foodservice Inc. Pricing Litig., 729 F.3d 108, 131 (2d


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d801000002763
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983146047&pubNum=0000602&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_602_234&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_602_234
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983146047&pubNum=0000602&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_602_234&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_602_234
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979137842&pubNum=0000578&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979137842&pubNum=0000578&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979112208&pubNum=0000350&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_350_1127&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1127
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979112208&pubNum=0000350&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_350_1127&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1127
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004351119&pubNum=0000506&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_506_504&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_504
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004351119&pubNum=0000506&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_506_504&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_504
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPR5015&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025904922&pubNum=0000506&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_506_752&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_752
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025904922&pubNum=0000506&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_506_752&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_752
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d801000002763
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030224700&pubNum=0000708&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_708_1432&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1432
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030224700&pubNum=0000708&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_708_1432&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1432
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030224700&pubNum=0000708&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_708_1432&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1432
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997134004&pubNum=0000708&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997134004&pubNum=0000708&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028545094&pubNum=0000344&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_344_293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_293
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028545094&pubNum=0000344&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_344_293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_293
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028545094&pubNum=0000344&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_344_293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_344_293
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031428770&pubNum=0000506&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_506_131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_131
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031428770&pubNum=0000506&originatingDoc=I66e0ce66b16111e4a807ad48145ed9f1&refType=RP&fi=co_pp_sp_506_131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_131

Sykes v. Mel S. Harris and Associates LLC, 780 F.3d 70 (2015)

90 Fed.R.Serv.3d 1793, RICO Bus.Disp.Guide 12,584

Cir.2013) (“[C]lose inspection of this case reveals that any
class heterogeneity is minimal and is dwarfed by common
considerations susceptible to generalized proof.”) with Sykes
II, 285 F.R.D. at 292 (“[U]Jse of sewer service and false
affidavits of service may warrant equitable tolling. Even still,
though, the Court can address such issues at later stages of the
litigation if necessary.” (citation omitted)).

The existence of such management tools, which are always
at hand, does not help to distinguish a claim that justifies
certification from a claim that does not. Cf. *104 Sacred
Heart Health Sys., Inc. v. Humana Military Healthcare
Servs., Inc., 601 F.3d 1159, 1176, 1184 (11th Cir.2010) (“[A]
class action with numerous uncommon issues may quickly
become unmanageable.”); cf. also In re Initial Pub. Offerings
Sec. Litig.,, 471 F3d 24, 42 (2d Cir.2006) (“Plaintiffs'
own allegations and evidence demonstrate that the Rule 23
requirement of predominance of common questions over
individual questions cannot be met under the standards as
we have explicated them.”). The useful inquiries are why
such tools will be needed and how they would be used.
What proceedings are envisioned for the magistrate judge?
The magistrate judge who hears a hundred thousand claims,
four a day, would finish work in about a century. What
subclasses, or “amended” or “alternative” classes would serve
—and who would represent any of them, seeing as how all of
the default judgments against the present class representatives
have already been vacated or withdrawn? A better-considered
case-management tool is de-certification. See Fed.R.Civ.P.

23(e)(1)(C).

Specifically, many claims in this case may be defeated
by the statute of limitations. The issue demands a close
scrutiny that has not been given. If members were served
(or otherwise notified) of the default judgment more than
one year before the class action commenced, they cannot
now rely on equitable tolling. See New York v. Hendrickson
Bros., 840 F.2d 1065, 1083 (2d Cir.1988) (equitable tolling
only appropriate if plaintiff was ignorant of cause of action
because of defendant's concealment). A member-by-member
inquiry concerning service of process will likely be required.
Moreover, all members served after April 1, 2008 were
provided supplemental notice by the state court before a
default judgment was entered, see N.Y. Comp.Codes R. &
Regs. tit. 22, § 208.6(h)(2); so what will be required is
individualized examination of whether a plaintiff was served
and whether notice was effected by the court's new system.

In an effort to skate past this appeal, class counsel now
jettison their clients' defense of equitable tolling, and propose
to include as class members only persons whose claims are
not barred by the statute of limitations. But the district court
(for one) seemed to think the plaintiffs were still seeking the
benefit of equitable tolling when it certified the class. See
Sykes 11, 285 F.R.D. at 292. Crucially, the class definition does
not exclude claims based on the date of filing.

Even if this maneuver succeeds (it appears it has), see supra
Op. pp. 89-90, plaintiffs are simply trading a commonality
problem for problems of typicality and adequacy of
representation: the district court earlier relied on equitable
tolling in order to save the FDCPA claims of two of the named
plaintiffs.

v

Class certification for equitable and declaratory relief under
Rule 23(b)(2) is likewise deeply flawed. Such a class may
only be certified if “the party opposing the class has acted or
refused to act on grounds that apply generally to the class, so
that final injunctive relief or corresponding declaratory relief
is appropriate respecting the class as a whole.” Fed.R.Civ.P.
23(b)(2). In other terms, “Rule 23(b)(2) applies only when
a single injunction or declaratory judgment would provide
relief to each member of the class.” Dukes, 131 S.Ct. at 2557.

The named plaintiffs seek an injunction that would do
absolutely nothing for them. The injunction sought would
direct defendants to (1) conform their debt collection practices
to the laws cited in the complaint, (2) locate and notify
class members that a default judgment has been entered
against them and that they have the right *105 to file a
motion to re-open, (3) serve process in compliance with law,
and (4) produce and file affidavits of merit that truthfully
reflect personal knowledge. See Third Am. Compl. § 80.
But the default judgments against all of the named plaintiffs
were already vacated or discontinued before they asserted
these claims. See id. | 131, 161, 215, 330; Sykes I, 757
F.Supp.2d at 429 (“In fact, all plaintiffs have had the default
judgments against them vacated or discontinued.”). They
get nothing from the equitable relief they seek (absent any
speculation that they will be subject to future suits and default
judgments by the Leucadia and Mel Harris defendants). “[A]
single injunction or declaratory judgment” will therefore not
“provide relief to each member of the class.” Dukes, 131 S.Ct.
at 2557.
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I cannot figure out what Samserv is doing here. The common
thread identified by the district court was the preparation
of the allegedly fraudulent affidavits of merit. Samserv had
no role in drafting those affidavits. Moreover, fewer than
half the class members were served with process (or given
sewer service) by Samserv. And though plaintiffs respond
that Samserv was still part of the RICO enterprise, the only
common RICO issue identified is the affidavits of merit.

A class certification order cannot reach a defendant based
on a purportedly common underlying thread unrelated to that
defendant's conduct. See Fed.R.Civ.P. 23(c)(1)(b) (“An order
that certifies a class action must define the class and the class
claims, issues, or defenses....”); see also, e.g., In re Initial Pub.
Offerings Sec. Litig., 471 F.3d at 41 (stating “a district judge

Footnotes

may certify a class only after making determinations that each
of the Rule 23 requirements has been met”).

The majority's proposal that the district court may certify
subclasses is no answer to these problems, for reasons set
forth above. See supra Op. n. 3; see also Sacred Heart Health
Sys., 601 F.3d at 1184 (finding subclasses “no answer” when
common questions did not predominate and concluding class
action was not superior to other available means for fairly
adjudicating claims).

Certification of this misbegotten class will generate grinding
of gears and spinning of wheels for years to come,
notwithstanding an effective, superior, and immediately
available remedy in state court.

All Citations

780 F.3d 70, 90 Fed.R.Serv.3d 1793, RICO Bus.Disp.Guide
12,584

1
2

The Clerk of the Court is directed to amend the caption as above.

As previously noted, the Supreme Court has acknowledged that, in certain “context[s] ... ‘[fihe commonality and typicality
requirements of Rule 23(a) tend to merge.’ ” Dukes, 131 S.Ct. at 2551 n. 5 (second alteration in original). The district
court analyzed both typicality and commonality and found that the proposed class satisfied the typicality requirement
“for many of the same reasons they meet the commonality requirement.” Sykes Il, 285 F.R.D. at 291. Defendants and
plaintiffs agree that in this case, the commonality and typicality considerations are sufficiently merged to warrant their
consideration in tandem.

For similar reasons, defendants'—and the dissent's, see infra p. 105 —contentions regarding the inappropriateness of
certifying a class to bring claims against Samserv, when Samserv admittedly did not serve process on all individuals
who were sued or will be sued in New York City Civil Court by Mel Harris on behalf of Leucadia, are also misplaced.
Plaintiffs who were not served by Samserv allege no FDCPA or GBL claims against Samserv—they only bring RICO
claims. Carving out such claims may also be the subject of an appropriate subclass under Rule 23(c)(5), but this is for
the district court to determine in the first instance. See Marisol, 126 F.3d at 379 (“Rule 23 gives the district court flexibility
to certify subclasses as the case progresses and as the nature of the proof to be developed at trial becomes clear.”).

The dissent intimates that Mel Harris cannot be expected to have previously raised this superiority theory, as their
arguments below were tailored to plaintiffs' emphasis on sewer service, which involved questions of fact unique to each
debtor. See infra Op. p. 101-02. According to the dissent, class counsel's shift in the focus of the complaint, to the
submission of false affidavits of merit, accounts for the new state-forum argument. But this explanation falls flat, as any
shift in the focus of plaintiffs' allegations has not affected the nature of defendants' contentions. Mel Harris defendants
continue to insist that resolution of plaintiffs' claims will require “individualized showings,” now related to the affidavits of
merit, which will result in “one hundred thousand mini-trials.” Further, the state procedural remedy the dissent endorses
to address these claims concurrently, see infra Op. pp. 101-03, could have been raised by Mel Harris before the
district court, as that provision applies to sewer service, see N.Y. C.P.L.R. § 5015(c) (providing, upon application of an
administrative judge, for en masse vacatur of default judgments obtained, inter alia, by “fraud, misrepresentation, ... lack
of due service, ... or other illegalities” (emphasis added)).
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It may also be, on full adjudication of the merits of this issue, that the district court may determine that the issue has
not been properly raised. The requirement that federal courts afford full faith and credit to state court judgments is an
argument that federal courts must give res judicata effect to the state court judgment. See Kremer v. Chem. Constr.
Corp., 456 U.S. 461, 481-82, 102 S.Ct. 1883, 72 L.Ed.2d 262 (1982). Res judicata is an affirmative defense that must
be pleaded. See Fed.R.Civ.P. 8(c). Defendants have not asserted a res judicata defense in their answers.

We have not ruled on whether an FDCPA claim may be brought for misrepresentations made to third parties. Kropelnicki
v. Siegel, 290 F.3d 118, 128 (2d Cir.2002).

We have yet to decide whether RICO allows for private injunctive relief. See, e.g., Motorola Credit Corp. v. Uzan, 202
F.Supp.2d 239, 243 (S.D.N.Y.2002).

See Third Am. Compl. 1 4 (“[S]ewer service is the primary reason so few of the people sued by Defendants appear
in court to defend themselves.”); see also supra Op. p. 85 (acknowledging complaint's emphasis on sewer service but
concluding “plaintiffs have made clear that this is but one component of the overarching debt collection plan”).

See Sykes v. Mel Harris & Assocs., LLC, 285 F.R.D. 279, 290 (S.D.N.Y.2012) (“Sykes Il ) (“[Plaintiffs'] overarching
claim is that defendants systematically filed false affidavits of merit and, in many instances, false affidavits of service to
fraudulently produce default judgments....” (emphasis added)); id. at 291 (“[I]ndividualized proof of service or lack thereof
is not fatal to the prerequisite of commonality. Here, defendants' uniform course of conduct was to file an allegedly false
affidavit of merit and, at least in some instances, an allegedly false affidavit of service.” (emphases added)).

See Wal-Mart Stores, Inc. v. Dukes, — U.S. ——, 131 S.Ct. 2541, 2555, 180 L.Ed.2d 374 (2011) (“Even if [statistical
proof] established ... a pay or promotion pattern that differs from the nationwide figures or the regional figures in all of
Wal-Mart's 3,400 stores, that would still not demonstrate that commonality of issue exists....”); id. at 2556 (“Respondents’
anecdotal evidence suffers from the same defects, and in addition is too weak to raise any inference that all the individual,
discretionary personnel decisions are discriminatory.”); id. at 2561 (“Because the Rules Enabling Act forbids interpreting
Rule 23 to ‘abridge, enlarge or modify any substantive right,” a class cannot be certified on the premise that Wal-Mart
will not be entitled to litigate its statutory defenses to individual claims.” (citations omitted)); see also 650 Fifth Ave. Co.
v. Travers Jewelers Corp., No. LT75766/20, 2010 WL 4187936, at *4 (N.Y.C.Civ.Ct.2010) (“Where a respondent rebuts
an affidavit of service with a sworn denial of service, the petitioner must establish jurisdiction by a preponderance of the
evidence at a traverse hearing.”).

See Third Am. Compl. 1 136, 166, 198, 269.

See supra Op. pp. 83, 86, 91-92; see also 18 U.S.C. § 1962(c).

See supra Op. pp. 93-94, 87; see also N.Y. Gen. Bus. Law 88 349(a), (h).

See supra Op. p. 84; see also N.Y. Jud. Law § 487.

See supra Op. pp. 82—-83, 85-86, 88, 91-92; see also 15 U.S.C. 8§ 1692e, 1692f, 1692k(a).

Available at http://www.courts.state.ny. us/courts/nyc/SSl/directives/DRP/drp182.pdf.

End of Document © 2022 Thomson Reuters. No claim to original U.S.
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United States Court of Appeals, Second Circuit.

In re U.S. FOODSERVICE
INC. PRICING LITIGATION.
Catholic Healthcare West, Tomas & King, Inc.,
Waterbury Hospital o/b/o themselves & others
similarly situated, Cason Inc., o/b/o themselves
& others similarly situated, Frankie's

Franchise Sys Inc., o/b/o themselves & others

similarly situated, Plaintiffs—Appellees,

V.
US Foodservice Inc., Defendant—Appellant,
Koninklijke Ahold N.V., Gordon
Redgate, Brady Schoefield, Defendants.

No. 12-1311-cv
|
Argued: May 29, 2013.
|
Decided: Aug. 30, 2013.

Synopsis

Background: Customers brought putative class action
against national food distributor, alleging violation of
Racketeer Influenced and Corrupt Organizations Act (RICO)
and breach of contract. Customers moved to certify class. The
United States District Court for the District of Connecticut,
Droney, J., 2011 WL 6013551, granted motion. Distributor
appealed.

Holdings: The Court of Appeals, Debra Ann Livingston,
Circuit Judge, held that:

[1] common issues predominated with regard to customers'
RICO claims;

[2] common issues predominated with regard to customers'
contract claims; and

[3] class action is superior to other methods of adjudication.

Affirmed.

West Headnotes (21)

1] Federal Courts

Court of Appeals reviews a district court's

Class actions

decision to certify a class for abuse of discretion,
the legal conclusions that informed its decision
de novo, and any findings of fact for clear error.
Fed.Rules Civ.Proc.Rule 23, 28 U.S.C.A.

3 Cases that cite this headnote

[2] Federal Courts
general

Abuse of discretion in

A district court abuses its discretion when (1)
its decision rests on an error of law or a clearly
erroneous factual finding, or (2) its decision—
though not necessarily the product of a legal error
or a clearly erroneous factual finding—cannot be
located within the range of permissible decisions.

[3] Federal Civil Procedure Class Actions

The class action is an exception to the usual rule
that litigation is conducted by and on behalf of
the individual named parties only.

4 Cases that cite this headnote

[4] Federal Civil Procedure
objections, and considerations in general

Factors, grounds,

Federal law permits individual claims to be
litigated as a class action provided that the party
seeking certification affirmatively demonstrates
his compliance with the rule governing class
actions; the party must demonstrate that
the numerosity, commonality, typicality, and
adequacy of representation requirements are
satisfied, as well as at least one of the three
provisions for certification found in the rule.

Fed.Rules Civ.Proc.Rule 23(a, b), 28 U.S.C.A.
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[5]

[6]

(7]

23 Cases that cite this headnote

Federal Civil Procedure In general;
certification in general
Federal Civil Procedure Evidence;

pleadings and supplementary material

Federal Civil Procedure Consideration of

merits

To certify a class, a district court must make a
definitive assessment of the class certification
rule requirements, notwithstanding their overlap
with merits issues, must resolve material factual
disputes relevant to each rule requirement, and
must find that each requirement is established
by at least a preponderance of the evidence.
Fed.Rules Civ.Proc.Rule 23, 28 U.S.C.A.

41 Cases that cite this headnote

8]

Racketeer Influenced and Corrupt
Organizations Elements of violation in

general

Racketeer Influenced and Corrupt
Organizations Business, property, or
proprietary injury; personal injuries
Racketeer Influenced and Corrupt
Organizations Causal relationship; direct

or indirect injury

To prevail on a civil Racketeer Influenced

and Corrupt Organizations Act (RICO) claim,

plaintiffs must show (1) a substantive RICO

violation; (2) injury to the plaintiff's business or

property, and (3) that such injury was by reason 9]
of the substantive RICO violation. 18 U.S.C.A.

§ 1962.

24 Cases that cite this headnote

Federal Civil Procedure Consumers,

purchasers, borrowers, and debtors

Putative class's civil Racketeer Influenced
and Corrupt Organizations Act (RICO) claims
against national food distributor, alleging
distributor systematically overcharged them,
were susceptible to generalized proof such

that common issues would predominate over

individual issues, supporting certification of
class of customers; common evidence could be
used to show distributor created and employed
scheme to inflate invoices so as to overbill
each class member in the exact same manner,
customers' reliance on distributor's purported
misrepresentation of actual costs in invoices,
necessary to prove causation, could be shown
using common evidence that customers paid
allegedly inflated invoices and that distributor
concealed its billing practices, and common
evidence of difference between the amount
customers paid on fraudulently inflated invoices
and the amount they should have been billed
could be used to show that customers suffered
injury to their business or property. 18 U.S.C.A. §
1962; Fed.Rules Civ.Proc.Rule 23, 28 U.S.C.A.

33 Cases that cite this headnote

Federal Civil Procedure Common interest
in subject matter, questions and relief; damages

issues

Class
requirement is satisfied if resolution of some of

certification  rule's  predominance
the legal or factual questions that qualify each
class member's case as a genuine controversy can
be achieved through generalized proof, and if
these particular issues are more substantial than
the issues subject only to individualized proof.

Fed.Rules Civ.Proc.Rule 23(b)(3), 28 U.S.C.A.

86 Cases that cite this headnote

Racketeer Influenced and Corrupt

Organizations Fraud in general

Racketeer Influenced and Corrupt
Organizations Causal relationship; direct
or indirect injury

Proof of misrepresentation, even widespread and
uniform misrepresentation, only satisfies half
of the equation in civil Racketeer Influenced
and Corrupt Organizations Act (RICO) actions,
since plaintiffs must also demonstrate reliance
on a defendant's common misrepresentation to
establish causation under RICO. 18 U.S.C.A. §
1962.
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In re U.S. Foodservice Inc. Pricing Litigation, 729 F.3d 108 (2013)
86 Fed.R.Serv.3d 702, RICO Bus.Disp.Guide 12,397

[10]

[11]

[12]

16 Cases that cite this headnote

Federal Civil Procedure Particular

Classes Represented

Certification of a class action alleging
Influenced
(RICO)

inappropriate where reliance on defendant's

civil Racketeer and Corrupt

Organizations Act violation is
alleged misrepresentation is too individualized
to admit of common proof; fact that class
members will show causation by establishing
reliance on a defendant's misrepresentations,
however, does not place fraud-based claims
entirely beyond the reach of class certification,
provided that individualized issues will not
predominate. 18 U.S.C.A. § 1962; Fed.Rules
Civ.Proc.Rule 23(b), 28 U.S.C.A.

48 Cases that cite this headnote

Racketeer Influenced and Corrupt

Organizations Damages

Damages as compensation in a civil Racketeer
Influenced and Corrupt Organizations Act
(RICO) action for injury to property must place
the injured parties in the same position they
would have been in but for the illegal conduct.
18 U.S.C.A. § 1964(c).

6 Cases that cite this headnote

Federal Civil Procedure Consumers,

purchasers, borrowers, and debtors

Putative class's breach of contract claims against
national food distributor, alleging distributor
used controlled middlemen to inflate invoice
prices and that such a practice departed from
prevailing commercial standards of fair dealing,
were susceptible to generalized proof such
that common issues would predominate over
individual issues, supporting certification of
class of customers; distributor's “cost-plus”
contracts were consistent and were governed by
the Uniform Commercial Code (UCC), question
of whether distributor had violated its duty of
good faith and fair dealing was common to all
class members, minimum purchase obligations

[13]

[14]

[15]

[16]

required by some of the contracts were not
material, and did not draw into question the
predominance of common issues as to the
contract claims, and, while claims involved laws
of multiple states, such state laws did not vary
materially. Fed.Rules Civ.Proc.Rule 23(b)(3), 28
U.S.C.A.; U.C.C. §§ 1-203, 2-103(1)(b).

57 Cases that cite this headnote

Federal Civil Procedure Particular

Classes Represented

Courts properly refuse to certify breach of
contract class actions where the claims require
examination of individual contract language.
Fed.Rules Civ.Proc.Rule 23, 28 U.S.C.A.

12 Cases that cite this headnote

Contracts What law governs

State contract law defines breach consistently
such that the question will usually be the same in
all jurisdictions.

9 Cases that cite this headnote

Federal Civil Procedure Consumers,

purchasers, borrowers, and debtors

Even if putative class of customers would
be required to rely on national food
distributor's alleged fraudulent concealment to
toll statutes of limitations applicable to their
Racketeer Influenced and Corrupt Organizations
Act (RICO) and contract claims, fraudulent
concealment could be demonstrated via class-
wide, generalized evidence, thus supporting
certification of class. Fed.Rules Civ.Proc.Rule

23(b)(3), 28 U.S.C.A.

4 Cases that cite this headnote

Limitation of Actions Concealment of

Cause of Action

A plaintiff asserting fraudulent concealment to
toll limitations periods must prove it exercised
some degree of diligence to discover the claims.
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[17]

(18]

[19]

[20]

Limitation of Actions Nature of harm or

damage, in general

A plaintiff seeking to toll the statute of
limitations for a civil Racketeer Influenced and
Corrupt Organizations Act (RICO) claim must
demonstrate that he was reasonably diligent
in trying to discover his cause of action. 18
U.S.C.A. § 1961 et seq.

2 Cases that cite this headnote

Evidence Factors, Tests, and Standards in

General

Expert testimony is admissible if the expert is
proposing to testify to (1) scientific knowledge
that (2) will assist the trier of fact to understand
or determine a fact or issue.

7 Cases that cite this headnote

Federal Courts Expert and opinion

testimony

Court of Appeals would not disturb district
court's determination that expert testimony
regarding damages calculation was admissible
for purpose of determining whether to certify
class of customers in action against national
food distributor, alleging civil Racketeer
Influenced and Corrupt Organizations Act
(RICO) violations and contract claims, even
though district court did not conduct Daubert
hearing, absent a showing of manifest error.
Fed.Rules Civ.Proc.Rule 23, 28 U.S.C.A.

5 Cases that cite this headnote

Federal Civil Procedure Consumers,

purchasers, borrowers, and debtors

Class action was the superior method
of adjudicating customers' civil Racketeer
Influenced and Corrupt Organizations Act
(RICO) and contract claims against national
food distributor; substituting a single class
action for numerous trials in a matter involving
substantial common legal issues and factual
issues susceptible to generalized proof would

achieve significant economies of time, effort and

expense, and promote uniformity of decision.
Fed.Rules Civ.Proc.Rule 23, 28 U.S.C.A.

38 Cases that cite this headnote

[21] Federal Civil Procedure
manageability, and need in general

Superiority,
Federal Civil Procedure Common interest
in subject matter, questions and relief; damages
issues

Class actions based on predominance of common
issues can be superior precisely because they
facilitate the redress of claims where the
costs of bringing individual actions outweigh
the expected recovery. Fed.Rules Civ.Proc.Rule
23(b)(3), 28 U.S.C.A.

28 Cases that cite this headnote

Attorneys and Law Firms

*111 Ryan Phair, Hunton & Williams LLP, Washington,
D.C. (James E. Hartley, JR., Drubner, Hartley & Hellman,;
Richard Laurence Macon, Akin Gump Strauss Hauer & Feld
LLP; Joe R. Whatley, Jr., Whatley Drake & Kallas, LLC;
Richard Leslie Wyatt, Jr., Hunton & Williams LLP, on the
brief), for Plaintiffs—Appellees.

Glenn M. Kurtz (Douglas P. Baumstein, on the brief), White
& Case LLP, New York, New York, for Defendant—Appellant.

Before: STRAUB, LIVINGSTON, and LYNCH, Circuit
Judges.

Opinion
*112 DEBRA ANN LIVINGSTON, Circuit Judge:

This case concerns allegations of fraudulent overbilling by
U.S. Foodservice, Inc. (“USF”), the country's second largest
food distributor whose customers have included the United
States government, as well as hospitals, schools, restaurant
chains, and small businesses across the United States. This
interlocutory appeal requires us to determine whether the
district court abused its discretion in certifying a nationwide
class consisting of about 75,000 USF “cost-plus” customers.
The gravamen of plaintiffs' complaint is that USF devised
and executed a fraud to overbill these customers in violation
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of the Racketeer Influenced and Corrupt Organization Act
(“RICO”), 18 U.S.C. §§ 196168, and state and tribal contract
law. Despite the size of the class and the fact that it
implicates the laws of multiple jurisdictions, the district court
correctly concluded that both the RICO and contract claims
are susceptible to generalized proof such that common issues
will predominate over individual issues and a class action is
superior to other methods of adjudication. Accordingly, we
affirm the district court's certification of this class pursuant to
Federal Rule of Civil Procedure 23(b)(3).

BACKGROUND

A. USF and Cost—Plus Pricing

Defendant—Appellant USF was a relatively small player in
the food distribution industry in the early 1990s, but by 2000
had tripled in size and become the country's second largest
food distributor with over 250,000 customers, 75,000 of
whom comprise the class here. USF purchases food products,
including meats, seafood, produce, and condiments, from
suppliers and in turn sells the items to its customers. USF
distributes national brands, such as Heinz and Sara Lee,
under their own label; non-branded goods, usually meats and
produce; and its own private label brands, which are designed
to compete with national brands and require USF to invest in
marketing, branding, and similar services.

USF sells many of its food products on a cost-plus basis that
is common in the industry. Under this pricing model, the final
cost to the customer is computed based on the “cost” (also
“landed cost” or “delivered cost”), meaning the price at which
USF purchases the goods from its supplier, and the “plus,”
or additional surcharge that USF charges on top of the cost,
often expressed as a percentage increase over this cost. Thus,
when a customer enters into a contract with USF, its contract
does not guarantee it a set price such as $1 per pound of
coleslaw, but rather a set increase over the cost at which USF
will purchase the coleslaw (i.e., a 5% mark-up). If a supplier
increases the price of goods to USF, that cost is passed on
to the customer. USF's contracts with its cost-plus customers
provide various methods for calculating cost: some contracts
base cost on nationally-published price lists, for instance,
while others dictate that cost is set by USF's distribution
centers based on the local market. This class action centers
on contracts that set cost based on the “invoice cost,” which
refers to the price on the invoice from the supplier to USF.

Finally, promotional allowances—discounts provided to
distributors from suppliers generally in exchange for fulfilling
certain conditions, such as order minimums—are central to
cost-plus pricing in the food service distribution industry.
Such allowances are more readily available to large
distributors and are offered by many (but not all) suppliers
to promote their products. USF's customer contracts typically
permit USF to keep the benefit of any promotional allowances
for itself *113 and do not require that it pass these savings
on to the customer. According to USF, without the right to
retain these promotional allowances, it would not be able to
realize a profit in an extremely competitive market with razor
thin margins.

B. The Alleged Fraud and Its Discovery

Plaintiffs allege that USF, beginning at least as early as
1998, engaged in a fraudulent scheme by which it artificially
inflated the cost component of its cost-plus billing and
then disguised the proceeds of its own inflated billing
through the use of purported promotional allowances. The
scheme centered on six Value Added Service Providers
(“VASPs”), which plaintiffs allege were shell companies
established and controlled by USF for the purpose of

fraudulently inflating USF's cost to its customers. ! According
to plaintiffs, USF executives Mark Kaiser (who was convicted
of securities fraud stemming from a separate fraudulent
scheme orchestrated while at USF, see United States v. Kaiser,
609 F.3d 556 (2d Cir.2010)) and Tim Lee created the VASPs
and installed two confederates, Gordon Redgate and Brady
Schofield, in leadership positions at the VASPs in order to
hide USF's involvement and control. Though Redgate and
Schofield ostensibly owned the VASPs, USF funded the
VASPs with multimillion dollar, interest-free loans. As noted
by the district court, USF retained irrevocable assignment of
the VASP shares, controlled “to whom and when the VASPs
made payments,” and guaranteed their payments to suppliers.

According to plaintiffs, the purpose of the VASPs was
not to provide legitimate services, but to permit USF to
overcharge its customers via the generation of fraudulent
marked-up invoices that misrepresented USF's cost for the
goods provided to its customers. USF allegedly negotiated
the purchase of goods from suppliers without input from
the VASPs. USF then directed suppliers to bill goods to
the VASPs, but often to deliver them directly to USF.
The VASPs then generated a second invoice, ostensibly
to “sell” the goods to USF, using a higher price dictated
by Kaiser or Lee. USF purported to pay the VASPs and
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then used the higher VASP prices in setting the landed
cost for its cost-plus pricing. USF customers unwittingly
paid the inflated amounts and the VASPs then completed
the scheme by kicking back the fraudulent mark-ups to
USF disguised as legitimate promotional allowances. The
VASPs retained nominal transaction fees sufficient to cover
operating expenses, including handsome salaries for Redgate
and Schofield.

Plaintiffs contend that the operation of the VASP fraud was
known only to a small cadre of USF employees. According to
plaintiffs, the VASP kickbacks, unlike legitimate promotional
allowances, were deposited into a single account that Kaiser
and Lee controlled. As for USF customers, they were also
kept in the dark. Although some of these customers had
the right to audit USF's invoices, the invoices generated by
the VASPs revealed nothing about the kickbacks to USF
or USF's funding and control of the shell companies. The
*114 “that USF
actually took steps to conceal the VASP system from its

district court cited evidence, moreover,

customers.” The court's opinion refers, among other things, to
a contemporaneous email in which Rob Soule, USF's Chief
Accounting Officer, noted that the company's auditors were
raising concerns about funds advanced to one of the VASPs:
“They do not understand why USF would advance funds to
any vendor.” Soule further observed that the VASP in question
“is not just any ‘vendor,” but we do not want to publicize this
fact.” J.A. at 623.

In 2000, The Royal Ahold Group (“Ahold”) presented USF
with a proposal to acquire the rapidly growing company. In
the course of conducting due diligence for the purchase, Paul
Ekelschot, head of Ahold's audit committee, sent a memo to
members of Ahold's executive board in which he noted that
USF used brokers for its private label products in order to
earn promotional allowance rebates on these products and

“shelter” these rebates from its clients' auditors.” The memo
concluded that “[t]his technique needs to be researched to
assess the tax and legal implications and associated business
risks.” J.A. at 795. One recipient of the memo, reacting
to this information, wrote in the margin “AVISO! MOLTO
PELIGROSA,” meaning “Warning! Very Dangerous” in
Italian. Ahold nonetheless went forward with the acquisition,
and the fraud, according to plaintiffs, thereafter continued.

In January 2003, Ahold management and its auditors, Deloitte
& Touche, received an anonymous letter warning that: “US
Foodservice ... ha[s] been requiring some of [its] suppliers
to ship product to Ahold companies, but send the invoices to

companies| ] which are not owned by Ahold.” J.A. at 902. The
letter identified three of the VASPs at issue here as companies
to which the suppliers were directed to send invoices. Deloitte
subsequently conducted an inquiry and produced a memo
regarding USF's VASP transactions in which it observed that
the “primary beneficiary of the VASP transactions appears to
be USF,” but that USF has no legal ownership interest in the
VASPs. J.A. at 901. The memo queried whether the VASPs
should be consolidated into USF's financial statements and
whether “the practice of using the VASP's invoice cost to USF
as USF's invoice cost for billing customers under cost plus
contracts create[s] any legal exposure.” Id.

Ahold thereafter procured a letter from its outside counsel,
White & Case, concluding that USF faced no “serious
exposure to damages from any potential claims arising from
USF's use of VASPs.” J.A. at 927. The opinion, however,
was based on assurances from USF, inter alia: that USF
had no affiliation with the VASPs and none of its officers,
directors, or employees had any ties, directly or indirectly,
with them; that “[t]itle to products procured for USF by
a VASP pass[ed] through the VASP”; that USF's cost-plus
customers were “aware that USF is utilizing the VASPs to
service their account”; and, finally, that the VASPs provided
valuable services, that USF had “legitimate business reasons
for outsourcing certain functions to independent VASPs,” and
that there was “no improper motive” behind the arrangement.
Id. White & Case withdrew the letter in March 2003, citing
“reason *115 to doubt whether the assumptions on which we
based our conclusions are valid.” J.A. at 939.

Also in 2003, following the discovery of other accounting
irregularities at USF, Ahold's audit committee retained
the law firm of Morvillo, Abramowitz, Grand, Iason &
Silberberg, which in turn engaged PricewaterhouseCoopers
LLP (“PwC”) to conduct an independent forensic accounting
investigation of USF to address, among other things, whether
consolidation of the VASPs was required and “whether legal
issues exist relative to cost-plus contracts vis a vis VASP
passback earnings.” PwC's subsequent report concluded
that USF effectively controlled the VASPs, which raised
“significant questions” concerning USF's potential liability to
its cost-plus customers; PwC concluded that USF's control
of the VASPs “clearly required” consolidation. J.A. at 1258,
1295.

On October 17, 2003, Ahold publicly disclosed the VASP
system and consolidated the VASPs into restated financial
statements for the relevant years. Its filings outlined the
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financial relationship between USF and the VASPs, asserted
that the “VASPs provide varying degrees of support to
USE,” and concluded that Generally Accepted Accounting
Principles “require the recognition ... of the VASPs within
[Ahold's] consolidated financial statements.” J.A. at 2684.
Shortly thereafter, Ahold ordered USF to phase out its use
of VASPs. It subsequently sold the company for $7.1 billion,
agreeing to indemnify USF for any liability to cost-plus
customers over $40 million arising from the VASP scheme.

C. The Class Action

The first lawsuit against USF in the wake of Ahold's
disclosures was filed by Waterbury Hospital, a community
and teaching hospital in Connecticut. Other plaintiffs
followed suit, including Thomas & King, the owner and

operator of 88 Applebee's franchises, and Catholic Healthcare

West, the largest not-for-profit hospital system in California.*

The pending cases were found to involve “common factual
questions concerning the propriety of USF's performance
of cost-plus contracts” and were consolidated for pretrial
proceedings in the District of Connecticut, see In re
U.S. Foodservice, Inc. Pricing Litig., 528 F.Supp.2d 1370
(J.P.M.L.2007), after which a consolidated amended class
action complaint was filed. The district court subsequently
denied USF's motion to dismiss the RICO and breach-of-
contract claims. See In re U.S. Foodservice Inc. Pricing Litig.,
Nos. 3:07-md—1894, 3:06—cv—1657, 3:08—cv—4, 3:08—cv-5,
2009 WL 5064468 (D.Conn. Dec. 15, 2009).

Following class discovery, plaintiffs moved to certify the
class on these claims on July 31, 2009. Both sides
submitted considerable evidence at the class certification
stage, including representative samples of the contracts
at issue, evidence as to the structure, operation, and
concealment of the VASPs, and competing expert testimony
on industry standards and damages calculations. USF argued,
in particular, that the VASPs provided legitimate services; that
because VASPs are common in the industry, customers were
aware that *116 USF could set cost in the manner it did;
and that its customers based their purchasing decisions on
the total prices USF charged—which were competitive with
the prices available from competitors—and not on a belief
that the “cost” component of USF's invoice price reflected the
price at which the supplier provided the goods.

After hearing oral arguments, the district court granted the
motion for class certification in full and certified a Rule 23(b)
(3) class as:

Any person in the United States who purchased products
from USF pursuant to an arrangement that defined a
sale price in terms of a cost component plus a markup
(“cost-plus contract”), and for which USF used a VASP
transaction to calculate the cost component.
In re US. Foodservice Inc. Pricing Litig.,, Nos. 3:07—
md-1894, 3:06—cv—1657, 3:08—cv—4, 3:08—cv—5, 2011 WL
6013551, at *1 (D.Conn. Nov. 29, 2011). The district court
found that plaintiffs had presented evidence that supported
their fraud allegations, including: (1) that USF placed orders
directly with the suppliers for “delivery” to the VASPs; (2)
that USF “intentionally concealed the VASPs from its cost-
plus customers”; and (3) that USF controlled the VASPs'
finances, guaranteeing their obligations, dictating to whom
and when they made payments, and funding many of the
VASPs through short-term, interest-free loans. /d. at *2-3.
The court noted that the magnitude of the VASP operation was
“substantial,” with one VASP alone passing back over $58
million to USF in a single year based on about $500 million in
sales. PwC, the district court observed, “found that the ‘[t]otal
VASP pass-back receipts over the period from April 2000 to
December 2002 were $388 million.” ” /d. at *3.

The court did not reach the merits whether the VASPs
were shell companies created to perpetrate a fraud or
whether, as USF contends, they were employed to provide
legitimate services to USF in keeping with industry practice.
The court noted that the legitimacy of USF's use of the
VASPs is contested and that evidence in the record indicates
that some VASPs performed legitimate business functions,
including: “(1) quality control services; (2) purchasing;
(3) brand and product development; (4) merchandising
services; (5) marketing support; and (6) customer service.”
Id. Regardless, the court determined that certification was
appropriate because plaintiffs had demonstrated, and USF had
failed to rebut, that the relevant issues were susceptible to
generalized proof such that individualized questions would
not predominate and render the class unmanageable.

USF moved this court for leave to file an interlocutory appeal
challenging class certification, and that motion was granted
on April 3,2012.

Discussion

112

a class under Rule 23 for abuse of discretion, the legal

We review a district court's decision to certify
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conclusions that informed its decision de novo, and any
findings of fact for clear error. Parker v. Time Warner Entm't
Co., L.P, 331 F.3d 13, 18 (2d Cir.2003); In re Initial Pub.
Offerings Sec. Litig., 471 F.3d 24, 4041 (2d Cir.2006). A
district court abuses its discretion when “(1) its decision rests
on an error of law ... or a clearly erroneous factual finding,
or (2) its decision—though not necessarily the product of a
legal error or a clearly erroneous factual finding—cannot be
located within the range of permissible decisions.” Parker,
331 F.3d at 18 (alteration in original) (quoting Zervos v.
Verizon N. Y., Inc., 252 F.3d 163, 168-69 (2d Cir.2001)).

117 [3]  [4]
usual rule that litigation is conducted by and on behalf of the
individual named parties only.” Comcast Corp. v. Behrend,
—U.S.——, 133 S.Ct. 1426, 1432, 185 L.Ed.2d 515 (2013)
(internal quotation marks and citation omitted). Federal law
permits individual claims to be litigated as a class action
provided that the party seeking certification “affirmatively
demonstrate[s] his compliance with Rule 23.” /d. (internal
quotation marks omitted). The party must establish that
the four threshold requirements of Rule 23(a)—numerosity,
commonality, typicality, and adequacy of representation—are
satisfied and demonstrate “through evidentiary proof” that
the class satisfies at least one of the three provisions for
certification found in Rule 23(b). /d. USF does not dispute
that the Rule 23(a) factors are met, but protests that the district
court erred in finding Rule 23(b)(3)'s requirements satisfied.

[5] To certify a class pursuant to Rule 23(b)(3), a plaintiff
must establish: (1) predominance—"that the questions of

law or fact common to class members predominate over

any questions affecting only individual members”; and

(2) superiority—"“that a class action is superior to other

available methods for fairly and efficiently adjudicating the

controversy.” Fed.R.Civ.P. 23(b)(3). To certify a class, a

district court must “make a ‘definitive assessment of Rule

23 requirements, notwithstanding their overlap with merits

issues,” ... must resolve material factual disputes relevant
to each Rule 23 requirement,” and must find that each
requirement is ‘“established by at least a preponderance
of the evidence.” Brown v. Kelly, 609 F.3d 467, 476 (2d
Cir.2010); Myers v. Hertz Corp., 624 F.3d 537, 548 (2d
Cir.2010) (plaintiffs bear the burden of “establish[ing] by
a preponderance that common questions [will] predominate
over individual ones™); see also, In re IPO, 471 F.3d at 33
(“[TThe important point is that the requirements of Rule 23
must be met, not just supported by some evidence.”).

“The class action is an exception to the

Upon a complete review of the record, we conclude that
the district court conducted a rigorous analysis based on the
relevant evidence, properly resolved factual disputes, and did
not abuse its discretion in concluding that common issues
predominate as to plaintiffs' RICO and breach of contract
claims and that a class action is a superior method of litigating
these claims.

* % %

[6] We first briefly outline the substance of plaintiffs' claims
against USF. To prevail on their civil RICO claim, plaintiffs
must show “(1) a substantive RICO violation under § 1962;
(2) injury to the plaintiff's business or property, and (3) that
such injury was by reason of the substantive RICO violation.”
UFCW Local 1776 v. Eli Lilly & Co., 620 F.3d 121, 131
(2d Cir.2010) (citation omitted). Here, plaintiffs allege that
USF and its VASPs constituted an enterprise as defined in 18
U.S.C. § 1961(4) that engaged in a pattern of racketeering
activity, namely mail and wire fraud, see 18 U.S.C. §§ 1341,

1344, in violation of 18 U.S.C. § 1962(c).5 Specifically, they
assert that USF devised a scheme to defraud its customers in
which it mailed to customers phony invoices generated by the
VASPs to inflate prices *118 above what the customers were
contractually obligated to pay. Similarly, the plaintiffs assert
that USF breached the terms of its cost-plus contracts by using
the VASP invoices to calculate the cost component of the
amounts billed to customers, thereby causing these customers
to pay prices higher than they should have paid under the
contracts.

A. Predominance

i) The RICO Claim
71 8l

resolution of some of the legal or factual questions that qualify

The predominance requirement is satisfied “if

each class member's case as a genuine controversy can be
achieved through generalized proof, and if these particular
issues are more substantial than the issues subject only to
individualized proof.” Eli Lilly & Co., 620 F.3d at 131
(quoting Moore v. PaineWebber, Inc., 306 F.3d 1247, 1252 (2d
Cir.2002)); see also Amgen Inc. v. Conn. Ret. Plans & Trust
Funds, — U.S. ——, 133 S.Ct. 1184, 1196, 185 L.Ed.2d
308 (2013) (in securities fraud class action, explaining that
“Rule 23(b)(3) ... does not require a plaintiff seeking class
certification to prove that each element of her claim is
susceptible to classwide proof [,]” but rather, requires “that
common questions predominate over any questions affecting
only individual class members” (internal quotation marks


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003391923&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_18&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_18
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003391923&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_18&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_18
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010804865&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_40&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_40
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010804865&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_40&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_40
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003391923&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_18&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_18
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003391923&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_18&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_18
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001483839&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_168&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_168
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001483839&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_168&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_168
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030224700&pubNum=0000708&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_708_1432&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1432
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030224700&pubNum=0000708&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_708_1432&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1432
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030224700&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030224700&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d801000002763
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d801000002763
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d801000002763
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022369712&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_476&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_476
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022369712&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_476&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_476
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023501118&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_548&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_548
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023501118&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_548&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_548
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010804865&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_33&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_33
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1962&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022963672&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_131
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022963672&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_131
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1961&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_0bd500007a412
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1961&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_0bd500007a412
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1341&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1344&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1962&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022963672&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_131
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002642160&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_1252&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1252
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002642160&pubNum=0000506&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_506_1252&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1252
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029946479&pubNum=0000708&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_708_1196&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1196
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029946479&pubNum=0000708&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_708_1196&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1196
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029946479&pubNum=0000708&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RP&fi=co_pp_sp_708_1196&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1196
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I0b6c8b9e116c11e3a555d241dae65084&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d801000002763

In re U.S. Foodservice Inc. Pricing Litigation, 729 F.3d 108 (2013)

86 Fed.R.Serv.3d 702, RICO Bus.Disp.Guide 12,397

and alterations omitted)). USF argues that this has not been
shown as to the RICO claim because: (1) a misrepresentation
necessary to prove mail or wire fraud cannot be established
through common evidence; (2) plaintiffs' reliance on any
purported misrepresentation by USF, necessary here to prove
causation, cannot be shown using common evidence; and (3)
plaintiffs suffered no injury to their business or property that
can be shown with common evidence. We disagree with each
of these contentions.

a) Misrepresentation

We have previously observed that fraud claims based on
uniform misrepresentations to all members of a class “are
appropriate subjects for class certification” because, unlike
fraud claims in which there are material variations in the
misrepresentations made to each class member, uniform
misrepresentations create “no need for a series of mini-
trials.” Moore, 306 F.3d at 1253. Here, the district court did
not abuse its discretion in determining that USF's alleged
misrepresentation was uniform and susceptible to generalized
proof. Specifically, plaintiffs allege that the VASP-related
invoices mailed from USF to its cost-plus customers included
the same fraudulent misrepresentation: namely, that the cost
component of USF's billing was based on the invoice cost
from a legitimate supplier and not from a shell VASP
controlled by USF and established for the purpose of inflating
the cost component. While each invoice obviously concerned
different bills of goods with different mark-ups, the material
misrepresentation—concealment of the fact of a mark-up
inserted by the VASP—was the same in each.

The allegations here are most akin to those in Klay v
Humana, Inc., where plaintiffs alleged that defendant HMOs
systemically underpaid doctors by uniformly misrepresenting
to them that the HMOs were “honestly pay[ing] physicians
the amounts to which they were entitled.” 382 F.3d 1241,
1258 (11th Cir.2004), abrogated on other grounds by Bridge
v. Phx. Bond & Indem. Co., 553 U.S. 639, 128 S.Ct. 2131,
170 L.Ed.2d 1012 (2008). There, the Eleventh Circuit upheld
certification of the physician class on the basis that the
doctors' RICO claims were “not simply individual allegations
of underpayments lumped together,” but rather focused on
a centralized corporate conspiracy *119 to defraud, which
could be proven through generalized evidence—and which,
absent certification, would have to be re-proven in each case.
Id. at 1257-58. Similarly here, the thrust of the RICO claim
is USF's scheme to create and employ the VASPs to inflate

the invoices so as to overbill each class member in the exact

same manner.

USF contends that the customer invoices cannot be deemed to
misrepresent cost without reference to the parties' underlying
contractual arrangement, defeating any resort to generalized
proof. But even assuming arguendo that this is correct, the
district court specifically found after reviewing the evidence
that USF's cost-plus contracts are substantially similar in all
material respects. /n re U.S. Foodservice, 2011 WL 6013551,
at *14. This finding is supported, moreover, by Deloitte,
Ahold's auditor, which reviewed the contracts to determine
USF's potential legal exposure and concluded that the key
term of “invoice cost” is “consistently defined.” J.A. at
900-01. In short, because the question whether the invoices
materially misrepresented the amounts due USF is common
to all plaintiffs, the class will “prevail or fail in unison” on this
point—rendering certification appropriate. Amgen, 133 S.Ct.
at 1191.

b) Causation

USF next contends that reliance is “a necessary part of the
causation theory advanced by the plaintiffs,” E/i Lilly, 620
F.3d at 133, and that individualized issues will predominate
as to reliance because “the key issue in this case is
customer knowledge of the alleged pricing practice at issue,”
Appellant's Br. at 25. USF argues that the district court simply
“assumed” that USF's customers were “ignorant of USF's
influence or control over the landed cost and [promotional
allowances]” and that it failed to analyze or even acknowledge
evidence to the contrary. Customer reliance on its supposedly
inflated invoices, USF maintains, “can be determined only by
adducing evidence from the 75,000 customers,” and not by
generalized proof. Appellant's Br. at 26-27. We disagree.

91 [10]
—even widespread and uniform misrepresentation—only
satisfies half of the equation” in cases such as this

As we have noted, “proof of misrepresentation

because plaintiffs must also demonstrate reliance on a
defendant's common misrepresentation to establish causation

under RICO.° McLaughlin v. Am. Tobacco Co., 522 F.3d
215, 223 (2d Cir.2008), abrogated on other grounds by
Bridge v. Phx. Bond & Indem. Co., 553 U.S. 639, 128
S.Ct. 2131, 170 L.Ed.2d 1012 (2008). Certification is
inappropriate where “reliance is too individualized to admit of
common proof.” Id. at 224-25 (concluding that certification
was improper where many factors other than defendants'
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alleged misrepresentations about health consequences of light
cigarettes may have led individuals to purchase them). The
fact that class members will show causation by establishing
reliance on a defendant's misrepresentations, however, does
not place fraud-based claims entirely beyond the reach
of Rule 23, provided that individualized issues will not
predominate. See id.

Such is the case here. First, payment, as we have said, “may
constitute circumstantial proof of reliance upon a financial
representation.” Id. at 225 n. 7. As in *120 Klay, the
defendant here is alleged to have sent the plaintiffs false
billing information (albeit in this case misrepresenting the
amount of money due rather than, as in K/ay, that the proper
amount had been paid). Klay, 382 F.3d at 1259. In cases
involving fraudulent overbilling, payment may constitute
circumstantial proof of reliance based on the reasonable
inference that customers who pay the amount specified in
an inflated invoice would not have done so absent reliance
upon the invoice's implicit representation that the invoiced
amount was honestly owed. Fraud claims of this type
may thus be appropriate candidates for class certification
because “while each plaintiff must prove reliance, he or
she may do so through common evidence (that is, through
legitimate inferences based on the nature of the alleged
misrepresentations at issue).” Id.

USF therefore errs in suggesting that “there is no common
evidence of individual customer knowledge” as to its
allegedly fraudulent billing scheme. Provided the plaintiffs
are successful in proving that USF inflated their invoices and
misrepresented the amount due, proof of payment constitutes
circumstantial evidence that the plaintiffs lacked knowledge
of the scheme. Moreover, and as found by the district
court, the record also contains generalized proof of USF's
concealment of its billing practices, including the Ekelschot
memo in which the head of Ahold's audit committee observed
that USF used the VASPs to earn promotional allowance
rebates on private label products and “fo hide [these rebates]
from clients' auditors.” J.A. at 795 (emphasis added). As the
district court found, “there is evidence that USF actually took
steps to conceal the VASP system from its customers” and
“the record lacks evidence that any of USF's customers had
knowledge of USF fraudulently inflating the cost component
of'its products through the operation of the VASPs.” In re U.S.
Foodservice, 2011 WL 6013551, at *9, 11. Upon a review of
the record, we conclude that these findings are not in error.

USF claims that this case is not like Klay, but like Sandwich
Chef of Texas, Inc. v. Reliance National Indemnity Insurance
Co., 319 F3d 205 (5th Cir.2003), in which the Fifth
Circuit held that a class action premised on the fraudulent
overcharge of insurance premiums, supposedly in excess of
regulatory rates, had been improperly certified. In Sandwich
Chef, however, as the Fifth Circuit concluded, the district
court “did not adequately account for individual issues of
reliance that will be components of defendants' defense
against RICO fraud.” /d. at 220 (emphasis added). There, the
defendants had produced evidence that class members had
individually negotiated premiums, demonstrating awareness
that “the amounts being charged varied from rates filed
with regulators,” and that policyholders had nonetheless
“agreed to pay such premiums.” /d. Such evidence, reflecting
individualized arrangements on the part of putative class
members wholly aware of the truth regarding the alleged
misrepresentations on which the class was said to have relied,
“preclude[d] a finding of predominance of common issues of
law or fact.” Id. at 221. Critically, however, the record here
contains no such individualized proof indicating knowledge
or awareness of the fraud by any plaintiffs.

USF contends, to the contrary, that the district court
“failed to rigorously analyze or resolve [an] overwhelming
evidentiary record” demonstrating that many class members
were not deceived as to the nature of its billing practices.
Appellant's Br. at 27. We are not persuaded. Much of the
evidence contained in the “ten tranches of evidence” on
which USF relies is of marginal relevance, at best, to the
*121 question whether USF's customers had knowledge
of the disputed billing practices. For example, USF relies
heavily on a 2006 email from an employee at Premier, Inc.
(“Premier”), a purchasing agent for some of USF's cost-
plus customers, alerting clients that USF had been sued “for
pricing practices” and noting the employee's belief that USF
had been “transparent and ethical” in its relationship with
Premier. As the district court noted, Premier was not a cost-
plus customer, but a “Group Purchasing Organization” that
helped members like Catholic Healthcare West manage and
reduce supply costs. And suffice it to say that this single-
paragraph email sheds little light on the question whether any
USF customer was aware of USF's billing practices during the
relevant period.

Upon a review of the record, we conclude that the district
court did not err in finding that “there is no evidence
that the plaintiffs were aware of the VASP system or
its purpose.” In re U.S. Foodservice, 2011 WL 6013551,
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at *9. But even if this were not the case, most of the
remaining proof to which USF points hardly draws into
question plaintiffs' Rule 23 showing, and for a simple reason:
such proof, far from demonstrating that factual questions
regarding the knowledge of individual class members will
predominate over questions common to the class, is in fact
generalized proof concerning common arrangements in the
food distribution industry. Thus, USF cites the testimony of its
expert, Frank Dell, that pursuant to “well-known and common
industry practice,” USF's customers would have understood
that USF had influence over the invoice cost used in the cost-
plus formula and that it received promotional allowances.
USF relies on survey evidence suggesting, inter alia, that USF
customers purchasing on a cost-plus basis understand both
“that foodservice distributors, such as USF, ha[ve] an internal
profit or inside margin in the cost component of their private
label sold on a cost plus basis” and that such distributors use

middleman vendors.’

We agree with the district court that such evidence “does
not raise the concern of issues of individual knowledge
predominating.” See In re U.S. Foodservice, 2011 WL
6013551, at *11. As the district court recognized, the parties
“dispute the legitimacy and purpose of the VASPs,” with
USF contending that the VASPs provided service to USF,
particularly regarding its private label products; that USF,
as is common in the food service industry, legitimately
influenced and even set the “cost” component in its cost-
plus pricing based on the service provided; and that the
monies supposedly funneled back to USF were in fact proper
promotional allowances. /d. at *2. USF points to generalized
proof supporting this defense—proof wholly consistent with
class action treatment—but the record does not contain
a single piece of evidence suggesting “actual individual
knowledge” on the part of a specific customer “of the VASPs'
existence and USF's pricing practices.” Id. at *11; see Katz v.
China Century Dragon Media, Inc., 287 F.R.D. 575, 588-89
(C.D.Cal.2012) (finding predominance requirement satisfied
in securities fraud class action where there was no evidence
indicating “the likely need for individualized assessments
of class members with respect to the[ir] knowledge” of
alleged misrepresentations); Pub. Emps.' Ret. Sys. of Miss. v.
Merrill Lynch & Co., 277 FR.D. 97, 118-19 (S.D.N.Y.2011)
(“Sheer conjecture that class members *122 ‘must have’
discovered [the misrepresentations] is insufficient to defeat
Plaintiff's showing of predominance when there is no
admissible evidence to support Defendants' assertions.”). In
such circumstances, conjectural “individualized questions of

]

reliance,” which are “far more imaginative than real[,] ...

do not undermine class cohesion and thus cannot be said
to predominate for purposes of Rule 23(b)(3).” Amgen, 133
S.Ct. at 1197 (internal quotation marks omitted). For if bald
speculation that some class members might have knowledge
of a misrepresentation were enough to forestall certification,
then no fraud allegations of this sort (no matter how uniform
the misrepresentation, purposeful the concealment, or evident
plaintiffs' common reliance) could proceed on a class basis—
a conclusion that this Court has already declined to reach. See
McLaughlin, 522 F.3d at 224-25.

Whether, as plaintiffs claim, the VASPs were created for the
purpose of misrepresenting cost and were then kept secret
so as to deceive customers about overbilling or whether,
instead, they provided legitimate service to USF for which
it appropriately billed its customers, is a question subject to
generalized proof—and a question that, barring class action
treatment, will have to be endlessly re-litigated in individual
actions. We conclude that the class will “prevail or fail in
unison” on this point—so that, in either case, questions of fact
common to class members will predominate over questions
regarding individual customers' reliance. The district court
acted well within its discretion in rejecting USF's claim to the
contrary. See Amgen, 133 S.Ct. at 1191.

¢) Injury

USF next contends that the district court abused its discretion
in certifying a RICO class because RICO damages cannot
be reliably ascertained on a class-wide basis. According
to USF, the proper measure of RICO damages here is the
difference between the price paid by each plaintiff for the
goods it purchased and the market price available when the
goods were bought, so that regardless whether USF deceived
customers in purporting to carry out its obligations under its
cost-plus contracts, plaintiffs were harmed by USF's fraud
only if they purchased goods from USF that they could have
obtained more cheaply elsewhere. Because such a calculation
“would require the consideration of the prices for thousands
of products, on a daily, weekly and monthly basis, over a
period of years, in hundreds of different markets, for tens of
thousands of customers,” class-wide issues as to damages,
USF contends, do not predominate, and certification was
inappropriate. Appellant's Br. at 45.

[11] USF again misses the mark. Our case law is clear that
“damages as compensation under RICO § 1964(c) for injury
to property must, under the familiar rule of law, place [the
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injured parties] in the same position they would have been
in but for the illegal conduct.” Commercial Union Assurance
Co., plc v. Milken, 17 F.3d 608, 612 (2d Cir.1994). Granted,
we have said that because RICO “compensates only for injury

EREL)

to ‘business or property,” ” a victim who is induced to part
with his property by the misrepresentations of a fraudster is
generally not entitled to “benefit of the bargain” damages—
meaning recovery of what the fraudster promised, as opposed
to the property the victim lost. McLaughlin, 522 F.3d at
228 (quoting 18 U.S.C. § 1964(c)); see also Fleischhauer
v. Feltner, 879 F.2d 1290, 1300 (6th Cir.1989); Heinold v.
Perlistein, 651 F.Supp. 1410, 1412 (E.D.Pa.1987) (“Where, as
here, the only property to which a plaintiff alleges injury is an
expectation interest that would *123 not have existed but for
the alleged RICO violation, it would defy logic to conclude
that the requisite causation exists.”). This case, however, is
not about such inducement, but concerns a fraud that occurred
after plaintiffs already had a protectable interest in their
cost-plus contracts with USF. See Heinold, 651 F.Supp. at
1411 (distinguishing between RICO violations that induce the
formation of a contract and RICO violations that “interfere] |
with a contract extant at the time of that conduct”); see
also Liquid Air Corp. v. Rogers, 834 F.2d 1297, 1310 (7th
Cir.1987) (holding RICO victim entitled to recover benefits
due under contract where defendants engaged in fraud after
the formation of contract in order to deprive victim of benefits
of its bargain).

USF, having entered into contracts that entitled its customers
to “cost-plus” pricing, is alleged to have systematically
deceived them into believing they were being afforded such
pricing when, in fact, they were being overcharged. The key
inquiry in such a circumstance is not what price customers
could have procured elsewhere at the point of purchase, but
rather the amount of overcharge—the amount customers paid
USF as a result of its deception. The measure of damages
as compensation for this injury is straightforward: customers
are entitled to the difference between the amount they paid
on fraudulently inflated cost-plus invoices and the amount
they should have been billed (or, stated differently, the

price increase due to the use of VASPs).8 We accordingly
conclude that USF's contention that the district court abused
its discretion in certifying the RICO class because RICO
damages cannot be shown on a class-wide basis is without
merit.

ii) The Contract Claims

[12] Certifying plaintiffs' breach of contract claims raises
additional concerns because the contracts here are not uniform
and they implicate the laws of many jurisdictions. USF argues
common questions will not predominate as to these claims
for three reasons: (1) the contracts vary materially from each
other and individualized extrinsic evidence will predominate
in the interpretation of key terms; (2) some of the contracts
require customers to satisfy minimum purchase requirements
before they are entitled to cost-plus pricing, a matter that is
not subject to common proof; and, finally, (3) the contracts
are governed by the laws of 48 states, as well as tribal law.
For the following reasons, we disagree.

a) Contract Variations and Extrinsic Evidence

USF argues, first, that the contracts here have materially
different terms and that the variations among them defeat
plaintiffs' attempt to establish predominance *124 as to the
contract claims. Moreover, determining the issue of breach
pursuant to the “numerous different definitions of the terms
‘vendor’ and [promotional allowance] in the numerous and
varying contracts,” USF maintains, will require “reference to
individualized extrinsic evidence.” Appellant's Br. at 49. USF
asserts that resolution of the issue of breach can therefore
not be attained through generalized proof and that the district
court abused its discretion in ruling that Rule 23(b)(3)'s
predominance requirement is satisfied as to the contract
claims. We are not persuaded.

[13] To be clear, courts properly refuse to certify breach of
contract class actions where the claims require examination
of individual contract language. See, e.g., Broussard v.
Meineke Discount Muffler Shops, Inc., 155 F.3d 331, 340
(4th Cir.1998); Spencer v. Hartford Fin. Servs. Grp., Inc.,
256 F.R.D. 284, 304 (D.Conn.2009) (declining to certify class
for breach of contract claims where contracts defined cost
and value differently such that the language of each contract
“would need to be carefully considered to determine whether
defendants breached each contract at issue™); cf. Sprague
v. Gen. Motors Corp., 133 F.3d 388, 398 (6th Cir.1998)
(decertifying class of early retirees in ERISA case where “side
deals” contained myriad variations as to what each retiree was
promised). In such cases, however, courts have determined
that the language variations were material to the issue of
breach. Here, USF's own expert testified that the contracts
“essentially all [say] the same thing” and that in the food
service industry, “[i]t [is] well understood ... what a cost plus
contract is,” J.A. at 2938. Similarly, USF's own auditor found
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that USF's contracts are consistent in how they define invoice
cost, J.A. at 900-01. The district court's conclusion that USF's
cost-plus contracts are substantially similar in all material
respects, see In re U.S. Foodservice, 2011 WL 6013551, at
*14, is amply supported by the record.

USF contends that resolving the contract claims will require
introduction of evidence of contract negotiations and course
of performance evidence to determine whether individual
customers knew about USF's use of VASPs and “acquiesce[d]
in it without objection.” U.C.C. § 1-303(a)(2). To be sure,
extrinsic evidence can illuminate the meaning of ambiguous
contract terms, and the terms of the contracts here, each
of which is governed by the Uniform Commercial Code
(“UCC”), may in theory “be explained or supplemented” by

(T3

extrinsic evidence of the parties' “course of performance,
course of dealing, or usage of trade.” Id. § 2-202; see also
id. § 1-303(d)—(e) (noting that course of performance, course
of dealing, and trade usage are “relevant in ascertaining the
meaning of the parties' agreement, ... and may supplement
or qualify the terms of the agreement”); accord Allapattah
Servs., Inc. v. Exxon Corp., 333 F.3d 1248 (11th Cir.2003),

aff'd on other grounds by 545 U.S. 546, 125 S.Ct. 2611, 162

L.Ed.2d 502 (2005).9 USF's argument as to the importance
*125 of individualized extrinsic evidence as to the contract
claims, however, simply mimics its claim that the issue of
individual customer knowledge defeats certification of the
RICO class, and it fails for the same reason. Just as the record
contains no evidence regarding individualized customer
knowledge, it likewise includes no evidence of any USF
customer's contract negotiations or individualized conduct in
performing pursuant to the contract that tends to show either
that the customer understood his contract to authorize the
VASP arrangements or that he otherwise acquiesced in them.
USF proffers expert testimony regarding accepted industry
practice (namely, that it is common knowledge that food
distributors employ VASP-like arrangements), but this is
generalized trade usage evidence appropriately considered on
a class-wide basis.

The fact that each of these contracts is governed by the UCC,
moreover, further supports the district court's conclusion
that common issues will predominate in the adjudication of
these contract claims. Plaintiffs allege, inter alia, that USF
breached its cost-plus contracts because the use of VASPs to
inflate costs was dishonest, commercially unreasonable, and
a breach of USF's implied duty of good faith. See Cmplt. 9
152-53; see also U.C.C. § 1-203 (“Every contract or duty
within this Act imposes an obligation of good faith in its

performance or enforcement.”). The UCC's implied duty of
good faith, in turn, requires not only “honesty in fact” between
contracting parties but also “the observance of reasonable
commercial standards of fair dealing in the trade.” U.C.C.
§ 2-103(1)(b) (defining “good faith” for merchants); see id.
§ 1-201(b)(20) (defining “good faith” for non-merchants).
See also U.C.C. § 1-203 cmt. (explaining that the duty
of good faith is implemented by the provisions on course
of dealing and trade usage, and “directs a court toward
interpreting contracts within the commercial context in which
they are created, performed, and enforced.”); 1B Larry
Lawrence, Lawrence's Anderson on the Uniform Commercial
Code § 1-304:42 (3d ed. 2012) (“U.C.C. § 1-201(b)(20)
establishes an objective test for good faith: whether the party
acted in observance of reasonable commercial standards of
fair dealing. The commercial reasonableness of the party's
behavior relates solely to the fairness of the behavior.”).

We agree with the district court that the question of
breach with regard to plaintiffs' contract claims will focus
predominantly on common evidence to determine whether,
in fact, USF used controlled middlemen to inflate invoice
prices and whether such a practice departs from prevailing
commercial standards of fair dealing so as to constitute a
breach. See U.C.C. § 2-103(1)(b). In this regard, we find
the Eleventh Circuit's decision in Allapattah Services, Inc.
v. Exxon Corp., 333 F.3d 1248, instructive. There, plaintiffs
alleged that Exxon breached its contracts with its dealers by
overcharging them on fuel purchases. /d. at 1252. Though
the contracts were not identical, the Eleventh Circuit affirmed
the class certification because the dealer agreements were
materially uniform insofar as they imposed the same duty of
good faith on Exxon. Thus, the question of whether Exxon
had violated its duty was common to all class members. /d. at
1261. The same holds true here.

Like the district court, we anticipate that adjudication of
the breach of contract *126 claims will largely parallel
adjudication of the RICO claims. The common issues will
include USF's creation and control of the VASPs, the actual
services, if any, the VASPs provided, USF's efforts to hide
the true nature of the VASPs from its customers (which
in the breach of contract setting is circumstantial proof
that customers did not know of and never acquiesced in
USF's course of performance), and trade usage concerning
controlled middlemen like the VASPs. Since the record does
not indicate the existence of material differences in contract
language or other significant individualized evidence, we
conclude that the district court did not abuse its discretion
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in concluding that common issues will predominate over any
individual issues, and that USF's claim to the contrary should
be rejected.

b) Minimum Purchase Requirements

USF next contends that many of the contracts impose
minimum purchase requirements on customers as a
precondition to their entitlement to cost-plus pricing.
Compliance with this “condition precedent” to USF's
obligation to provide cost-plus pricing, USF contends,
raises individualized issues not subject to generalized proof,
defeating predominance as to the contract claims. The district
court concluded, to the contrary, that these minimum purchase
obligations are not material, and do not draw into question the
predominance of common issues as to the contract claims. We
agree with the district court.

The minimum purchase requirements at issue here stipulate
that to be entitled to the benefits of the contract, including
cost-plus pricing, customers must purchase a minimum
percentage of their food supplies from USF. For instance,
the Thomas & King contract provides that the specified
margins are contingent on Thomas & King “purchasing 85%
of [its] total purchases in each specified product category
from [USF],” J.A. at 1544. We agree with USF that if the
minimum purchase requirements in many of its contracts
had ever been enforced, individualized questions could
potentially predominate regarding these contracts, as each
plaintiff might be required to introduce evidence showing that
it had complied with the requirements set forth in its contract
to establish USF's breach.

But that is not this case. Here, the district court found that
the minimum purchase requirements in the contracts were not
enforced by USF and thus are not material to the question
whether USF breached its agreements. The factual finding
of non-enforcement is entitled to deference unless clearly
erroneous. See Parker, 331 F.3d at 18. Given the absence
of any evidence showing that USF ever enforced these
requirements, as well as testimony from USF's own expert
describing such requirements as “dream figure[s]” that food
distributors do not even monitor for customer compliance, we
cannot say that the district court's determination was clearly
erroneous. In light of this factual finding, the district court
did not abuse its discretion in determining that the provisions
are not material to the question of breach, and thus that they
create no need for individualized evidence of compliance.

¢) Variations in State Contract Law

USF next argues that certification was improper because
this multi-state class action implicates the laws of many
jurisdictions. We agree that putative class actions involving
the laws of multiple states are often not properly certified
pursuant to Rule 23(b)(3) because variation in the legal issues
to be addressed overwhelms the issues common to the *127
class. See, e.g., Castano v. Am. Tobacco Co., 84 F.3d 734,
741 (5th Cir.1996) (“In a multi-state class action, variations
in state law may swamp any common issues and defeat
predominance.”); Sacred Heart Health Sys., Inc. v. Humana
Military Healthcare Servs., Inc., 601 F.3d 1159, 1183 (11th
Cir.2010). However, these concerns are lessened where the
states' laws do not vary materially. See Klay, 382 F.3d at
1262 (“[1]f the applicable state laws can be sorted into a
small number of groups, each containing materially identical
legal standards, then certification of subclasses embracing
each of the dominant legal standards can be appropriate.”).
Thus, the crucial inquiry is not whether the laws of multiple
jurisdictions are implicated, but whether those laws differ in a
material manner that precludes the predominance of common
issues. See Walsh v. Ford Motor Co., 807 F.2d 1000, 1017
(D.C.Cir.1986) (“[N]ationwide class action movants must
creditably demonstrate, through an ‘extensive analysis' of
state law variances, ‘that class certification does not present
insuperable obstacles.” ” (quoting /n re Sch. Asbestos Litig.,
789 F.2d 996, 1010 (3d Cir.1986))).

[14] Here, they do not. As courts have noted, state contract
law defines breach consistently such that the question will
usually be the same in all jurisdictions. See Klay, 382 F.3d
at 1263 (“A breach is a breach is a breach, whether you are
on the sunny shores of California or enjoying a sweet autumn
breeze in New Jersey.”); see also Am. Airlines, Inc. v. Wolens,
513 U.S. 219, 233 n. 8, 115 S.Ct. 817, 130 L.Ed.2d 715
(1995) (“[C]Jontract law is not at its core diverse, nonuniform,
and confusing” (internal quotation marks omitted)). The
uniformity is even more pronounced in this matter, moreover,
as all the jurisdictions implicated have adopted the UCC.
USF's principal contention to the contrary is that despite such
adoption, state and tribal laws differ as to the admissibility of
extrinsic evidence. But plaintiffs' papers in support of their
motion for class certification demonstrate that all the relevant
jurisdictions have adopted U.C.C. § 1-303, governing the
introduction of such evidence. See J.A. at 2648-50. In
the absence of any showing by USF disputing this, we
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conclude that the district court did not abuse its discretion
in determining that variations in state contract law do not
preclude certification.

iii) Fraudulent Concealment and Tolling
In yet another effort to refute the district court's conclusion
that plaintiffs have established predominance for the purpose
of Rule 23(b)(3), USF argues: (1) that plaintiffs must rely
on USF's alleged fraudulent concealment to toll the various
statutes of limitations implicated in this action, in order
to render timely their RICO and contract claims; (2) that
different jurisdictions employ various legal standards for
tolling statutes of limitations; and (3) that, as a result, common
issues of law or fact do not predominate, and the district
court abused its discretion in concluding otherwise. For the

following reasons, we disagree.10

*128  [15] [16] [17]
the district court that fraudulent concealment can be
demonstrated via class-wide, generalized evidence. Granted,
some jurisdictions whose law may apply to plaintiffs'
contract claims require that a “plaintiff asserting fraudulent
concealment prove it exercised some degree of diligence”
to discover the claims. See In re U.S. Foodservice, 2011
WL 6013551, at *19. Similarly, a plaintiff seeking to toll
the statute of limitations for a civil RICO claim must
demonstrate that he was “reasonably diligent in trying to
discover his cause of action.” Klehr v. A.O. Smith Corp.,
521 U.S. 179, 182, 117 S.Ct. 1984, 138 L.Ed.2d 373 (1997).
The district court found, however, that plaintiffs “produced
common evidence showing that USF intended to conceal
the VASPs and, therefore, it cannot reasonably be expected
that the plaintiffs could have discovered the injury until
they became more fully aware of VASPs['] existence and
purpose.” In re U.S. Foodservice, 2011 WL 6013551, at
*17. And while some contracts provided customers audit
rights, common evidence indicates that USF purposefully
designed the VASP system to be invisible to customer audits,
and USF's own expert testified that an audit could not have
uncovered the VASP arrangements. In the absence of any
individualized evidence that plaintiffs were not deceived by
USF's attempts to conceal the truth about the VASPs or
that plaintiffs had the necessary tools to uncover the fraud
prior to public disclosure of the VASP system in 2003, the
district court did not abuse its discretion in determining that
common evidence of this concealment will predominate in
resolving whether the relevant statutes of limitations were
tolled. Cf. McLaughlin, 522 F.3d at 233—-34 (decertifying class

At the start, we agree with

in part because defendants introduced evidence indicating
that plaintiffs knew truth about light cigarettes and were not
deceived by false advertising).

The other variations among potentially applicable tolling
standards identified by USF do not change this analysis. First,
surveys of state law conducted by both parties reveal that all
but three states apply the doctrine of fraudulent concealment
or the related doctrine of equitable estoppel to toll the statute
of limitations for contract claims. USF points out that 14
of these states provide that a statute of limitations is tolled
for fraudulent concealment only if the plaintiff relied on
a misrepresentation by the defendant, and that five states
require that plaintiffs demonstrate fraudulent concealment by

clear and convincing evidence.!! See J.A. at 3201-33. But
just as payment of inflated invoices constitutes circumstantial
evidence that can be used to establish, for RICO purposes, that
plaintiffs relied on the invoices' misrepresentation as to the
cost component of USF's pricing, so too may such evidence
be used to establish reliance for fraudulent concealment
purposes. And the mere fact that five states impose a *129

heightened standard of proof for fraudulent concealment does
not draw into question the district court's conclusion as to
predominance, but instead suggests simply the possibility
that the district court, in a case in which generalized proof
will resolve many issues, may choose to handle other less
numerous and less substantial issues through the creation of a
limited number of homogeneous subclasses. See Fed.R.Civ.P.
23(c)(5) (authorizing creation of subclasses); Marisol A. v.
Giuliani, 126 F.3d 372, 379 (2d Cir.1997) ( “Rule 23 gives
the district court flexibility to certify subclasses as the case
progresses and as the nature of the proof to be developed at
trial becomes clear.”). In sum, fraudulent concealment issues
may sometimes preclude certification under Rule 23(b)(3),
but they do not do so here.

B. Expert Testimony

[18] USF also challenges the district court's reliance on
the plaintiffs' damages expert John Damico, who testified
that individual damages could be calculated on a class-
wide basis with a simple formula using data extracted from
USF's databases, and plaintiff's industry expert Stacy Moore,
who testified that the VASP system “was not common
industry practice and [USF's] customers would not—and
by USF's design, could not—have known that USF was
engaging in such conduct,” J.A. at 2986. USF argues that
the district court erred by considering this testimony without
first conducting a Daubert hearing to determine the evidence's
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admissibility.12 The record establishes, however, that the
district court performed its gatekeeping function and that it
resolved the disputes regarding expert testimony in plaintiffs'
favor.

The Supreme Court has not definitively ruled on the extent
to which a district court must undertake a Daubert analysis

at the class certification stage.13 In Wal-Mart Stores, Inc.
v. Betty Dukes, the Court offered limited dicta suggesting
that a Daubert analysis may be required at least in some
circumstances. See — U.S. ——, 131 S.Ct. 2541, 2553~
54, 180 L.Ed.2d 374 (2011) (“The District Court concluded
that Daubert did not apply to expert testimony at the
certification stage of class-action proceedings. We doubt
that is so....” (internal citation omitted)). In /n re IPO, we
disavowed our earlier statement that “an expert's testimony
may establish a component of a Rule 23 requirement simply
by not being fatally flawed,” 471 F.3d at 41, without deciding
whether or when a Daubert analysis forms a necessary
component of a district court's rigorous analysis. But see id.
at 41 (noting that *130 a district judge must be afforded
“considerable discretion to limit both discovery and the extent
of the hearing on Rule 23 requirements”).

[19]
record indicates that even though the district court did not

We need not reach that question here either, as the

conduct a Daubert hearing, it considered the admissibility of
the expert testimony on the papers after USF had indicated
that it was “happy to rely on the papers.” S.A. at 608, 719;
see United States v. Williams, 506 F.3d 151, 161 (2d Cir.2007)
(noting that the “formality of a separate hearing” is not
always required for a district court to “effectively fulfill[ ]
its gatekeeping function under Daubert ). As its opinion
makes clear, the district court did make the requisite findings,
concluding with respect to Damico's proposed damages
model that it is appropriately “based on USF's alleged

EEINT3

fraudulent pricing,” “provides for a universal calculation of
damages” because USF “almost always used an invoice to
calculate prices,” and that “the only feasibility-related issue is
the potential need for manual input of certain customers.” /n
re U.S. Foodservice, 2011 WL 6013551, at ¥15-16. Similarly
the court concluded that industry practice can be used to

establish whether “USF customer[s] had any reason to know

of” USF's VASP pricing. /d. at #11.'* We therefore see no
reason to disturb the district court's considered conclusions on
the issue of expert testimony. See United States v. Farhane,
634 F.3d 127, 158 (2d Cir.2011) (noting that Daubert inquiry
is flexible, that “district courts enjoy considerable discretion
in deciding on the admissibility of expert testimony,” and that

“[w]e will not disturb a ruling respecting expert testimony
absent a showing of manifest error”).

C. Superiority

[20] USF asserts, finally, that even if common issues
predominate in this class action, so that the district court

did not err in reaching this conclusion, certification was still

improper because a class action is not a superior method

of adjudicating these claims. USF does not address any of

the Rule 23(b)(3) factors,15 however, and argues only that
no economies would be achieved over individual litigation
because absent this action individual customers would not
bring suit. We do not find this reasoning persuasive.

[21] As the Supreme Court has said, Rule 23(b)(3) class
actions can be superior precisely because they facilitate the
redress of claims where the costs of bringing individual
actions outweigh the expected recovery. See Amchem Prods.,
Inc., 521 U.S. at 617, 117 S.Ct. 2231. Here, substituting a
single class action for numerous trials in a matter involving
substantial common legal issues and factual issues susceptible
to generalized proof will achieve significant economies
of “time, effort and expense, and promote uniformity of
decision.” Fed.R.Civ.P. 23 advisory *131 committee's notes.
USF raises no significant argument to the contrary.

Conclusion

Despite the size and geographic scope of this class, close
inspection of this case reveals that any class heterogeneity
is minimal and is dwarfed by common considerations
susceptible to generalized proof. The claims of each class
member will be governed by the same substantive law, either
RICO or the UCC. Moreover, the uniform nature of USF's
alleged fraud and USF's concerted effort to shield its scheme
from scrutiny place each customer in the same position as to
these issues and ensure the cohesiveness of the class. USF
itself, moreover, relies heavily on common proof—namely,
trade usage evidence—in articulating its defense and has
identified no individualized evidence or legal issues drawing
into question the district court's conclusion that common
issues will predominate. We discern no abuse of discretion
in the district court's determination that certification was
appropriate. Accordingly, for the foregoing reasons, we
affirm the district court's order certifying the class.
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Footnotes

1

The six VASPs in questions are: (1) Seafood Marketing Specialists, Inc.; (2) Frozen Farms, Inc.; (3) Produce Solutions,
Inc.; (4) Private Label Distribution, Inc.; (5) Speciality Supply and Marketing, Inc.; and (6) Commodity Management
Systems, Inc.

Title for the purchased goods often passed directly from suppliers to USF without being transferred to the VASPs.

Earlier in the year, when USF's finance department became concerned about large payments between USF and the
VASPs, David Eberhardt, USF's Deputy General Counsel, drafted agreements to formalize the relationship between USF
and the entities created by Kaiser and Lee. Notably, a provision in each of the agreements prohibited the VASPs from
publicly indicating any affiliation with USF and required them, if asked, to disavow any suggestion that they acted on
USF's behalf.

The United States also brought suit, alleging that USF “falsely and fraudulently inflated the prices it charged the United
States under its cost-based contracts to supply agencies of the United States with food products.” Complaint, United
States v. U.S. Foodservice, Inc., 1:10—cv-06782 (S.D.N.Y. Sept. 13, 2010). These claims were brought pursuant to the
False Claims Act, 31 U.S.C. § 3729, and the common law of fraud and unjust enrichment. See id. The parties settled
upon USF's agreement to pay approximately $30 million. Appellee's Br. at 2.

Section 1962(c) makes it “unlawful for any person employed by or associated with” an enterprise engaged in or affecting
interstate or foreign commerce “to conduct or participate, directly or indirectly, in the conduct of such enterprise's affairs
through a pattern of racketeering activity.” 18 U.S.C. 8 1962(c). “Racketeering activity” is in turn defined to include a
litany of so-called predicate acts, including “any act which is indictable” under the mail and wire fraud statutes. 18 U.S.C.
§ 1961(1)(B).

While the Supreme Court has clarified that first-party reliance is not an element of a RICO claim predicated on mail fraud,
see Bridge, 553 U.S. at 649, 128 S.Ct. 2131, it may be, as it is here, “a necessary part of the causation theory advanced
by the plaintiffs.” Eli Lilly, 620 F.3d at 133.

USF additionally points to the testimony of plaintiffs' expert, Thomas Maronick, to the effect that pursuant to industry
practice, USF would have a “say” in determining the price of their private label products.

Plaintiffs' proposed measure for damages is thus directly linked with their underlying theory of classwide liability (that the
misrepresentations on the invoices caused overpayments) and is therefore in accord with the Supreme Court's recent
decision in Comcast v. Behrend, — U.S. ——, 133 S.Ct. 1426, 185 L.Ed.2d 515 (2013), which reversed a Rule 23(b)(3)
class certification on the ground that plaintiffs' theory of damages was flawed. Id. at 1432-33. In Comcast, the Supreme
Court held that courts should examine the proposed damages methodology at the certification stage to ensure that it is
consistent with the classwide theory of liability and capable of measurement on a classwide basis. Id. at 1433-35 (finding
that plaintiffs' damages “model failed to measure damages from the particular antitrust injury on which petitioners' liability
in this action is premised”). As discussed in Part B, infra, the district court carefully examined plaintiffs' damages model,
finding it appropriate and feasible to redress the common harms alleged, and therefore did not abuse its discretion in
determining that common issues predominate.

The UCC defines “course of performance” as the parties' conduct in the transaction in question provided that “(1) the
agreement of the parties with respect to the transaction involves repeated occasions for performance by a party; and
(2) the other party, with knowledge of the nature of the performance and opportunity for objection to it, accepts the
performance or acquiesces in it without objection.” U.C.C. § 1-303(a). In contrast, “course of dealing” focuses on the
parties' conduct in previous transactions that can “fairly be regarded as establishing a common basis of conduct for
interpreting their expressions and other conduct” in the transaction in question. Id. § 1-303(b). Finally, “usage of trade”
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does not involve any inquiry into the conduct of the individual parties, but rather covers “any practice or method of dealing
having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed
with respect to the transaction in question.” Id. § 1-303(c).

Both parties presented the district court with an analysis of the relevant statute of limitations principles in all 50 states,
though plaintiffs argue, inter alia, that upon proper application of choice of law principles, the law of only one to three
states will be germane. Like the district court, we do not reach this choice of law issue in light of our conclusion that even
assuming the laws of multiple jurisdictions apply, common issues predominate.

With regard to variations in the statutes of limitations themselves, the district court found that such variations did not pose
an insuperable obstacle to class certification because only one state imposes a statute of limitations less than four years
and subclasses may be created as needed to manage statute of limitations issues. See In re U.S. Foodservice, 2011 WL
6013551, at *17. USF does not dispute the propriety of this ruling on appeal.

USF also highlights variations in state law as to (1) whether an affirmative act of concealment by defendants is required
as opposed to simple silence; (2) whether intent / knowledge on behalf of the defendant is required; and (3) whether the
statute of limitations begins to run on actual discovery or constructive discovery. We find no error, however, in the district
court's conclusion that these differences are immaterial. Plaintiffs allege an affirmative act by defendants who acted with
an intent to deceive, and “the point at which plaintiffs should have discovered the breach is the same point at which they
did discover the breach.” In re U.S. Foodservice, 2011 WL 6013551, at *19.

Under Daubert v. Merrell Dow Pharmaceuticals Inc., expert testimony is admissible if the expert is proposing to testify to
(1) scientific knowledge that (2) will assist the trier of fact to understand or determine a fact or issue. 509 U.S. 579, 592,
113 S.Ct. 2786, 125 L.Ed.2d 469 (1993). “This entails a preliminary assessment of whether the reasoning or methodology
underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to
the facts in issue.” Id. at 592-93, 113 S.Ct. 2786; see also Fed.R.Evid. 702; Kumho Tire Co. v. Carmichael, 526 U.S.
137,119 S.Ct. 1167, 143 L.Ed.2d 238 (1999) (extending Daubert to non-scientific testimony).

The Supreme Court certified this precise question in Comcast Corp., see — U.S. ——, 133 S.Ct. 24, 183 L.Ed.2d
673 (2012) (mem.) (certifying question “[w]hether a district court may certify a class action without resolving whether the
plaintiff class has introduced admissible evidence, including expert testimony, to show that the case is susceptible to
awarding damages on a class-wide basis”), but did not reach it because the defendant had not objected to consideration
of the expert testimony below, see 133 S.Ct. at 1435-36 (Ginsburg, J., dissenting).

USF's argument that the district court erred in relying on Moore's testimony is actually a red herring. The district court cited
Moore only once in its opinion—referring to her only as a “purported expert”—and its analysis regarding the predominance
of industry standards over questions of individual customer knowledge was not dependent on her declaration. See In re
U.S. Foodservice, 2011 WL 6013551, at *11.

Rule 23 instructs that matters pertinent to a finding of superiority include:
(A) the class members' interests in individually controlling the prosecution or defense of separate actions;
(B) the extent and nature of any litigation concerning the controversy already begun by or against class members;
(C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; and
(D) the likely difficulties in managing a class action.

Fed.R.Civ.P. 23(b)(3).

End of Document © 2022 Thomson Reuters. No claim to original U.S.
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ENDORSEMENT

MCEWEN, J.

[1] The Applicant Just Energy Group, Inc. (“Just Energy”), in its capacity as the foreign
representative (the “Foreign Representative”) of the Applicants and the partnerships listed in
Schedule “A” of the Initial Order (collectively, the “Just Energy Entities”), pursuant to the
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 as amended (the “CCAA”) brings
this motion seeking an order that the Foreign Representative and other Just Energy Entities, as the
case may be, are authorized and empowered to pursue claims pursuant to s. 36.1 of the CCAA (the
“Section 36.1 Claims”) in the proceedings commenced in the United States Bankruptcy Court for

! For ease of reference | will hereinafter refer to the moving party as the “Foreign Representative”.

2022 ONSC 2697 (CanLll)



Page: 3

the South District of Texas (the “U.S. Bankruptcy Court”) bearing case no. 21-04399 (the
“Adversary Proceeding’) nunc pro tunc.

[2] The Foreign Representative further seeks an order that FT1 Consulting Canada Inc. (the
“Monitor”) be authorized to take whatever actions or steps it deems advisable to assist and
supervise the Foreign Representative (and the other Just Energy Entities, as the case may be) with
respect to the prosecution of the Section 36.1 Claims in the Adversary Proceeding.

[3] Last, in the alternative, the Foreign Representative submits that the Monitor ought to be
authorized to jointly serve as the foreign representative in the matters before the U.S. Bankruptcy
Court (the “Chapter 15 Cases”) to jointly prosecute the Section 36.1 Claims in the Adversary
Proceeding, nunc pro tunc.

[4] For the reasons that follow | grant the relief sought. | therefore do not need to deal with
the alternative relief sought by the Foreign Representative.

BACKGROUND

[5] In March 2021 the Applicants obtained protection under the CCAA pursuant to the
issuance of the Initial Order of this Court. The Initial Order granted protections and authorizations
to the partnerships listed in Schedule “A” to the Initial Order and also, amongst other things,
appointed the Monitor.

[6] Just Energy was further appointed in the Initial Order as the Foreign Representative in
connection with the proposed recognition of the CCAA proceeding under Chapter 15 of the U.S.
Bankruptcy Code. The CCAA proceeding was thereafter formally recognized by the U.S.
Bankruptcy Court by way of an order dated April 2, 2021.

[7] In November 2021, the Foreign Representative, along with Just Energy Texas LP, Fulcrum
Retail Energy LLC and Hudson Energy Services LLC (the “Plaintiffs”) commenced the Adversary
Proceeding against the Electricity Reliability Council of Texas (“ERCOT”) and the Texas Public
Utilities Commission (“PUCT”) in the U.S. Bankruptcy Court. The Plaintiffs challenge the
approximately USD $274 million paid under protest by or on behalf of the Just Energy Entities in
respect of invoice obligations incurred with respect to ERCOT and payments made (collectively,
the "Transfers”) for electricity purchased by the Just Energy Entities in connection with the winter
storm event that occurred in Texas in February 2021.

[8] Subsequently, in January 2022 ERCOT and PUCT moved to dismiss the Initial Complaint
filed in the Adversary Proceeding. PUCT was successful. The Court also dismissed some of the
claims against ERCOT and directed the Plaintiffs to file an amended complaint with respect to
certain claims in the Initial Complaint. The Plaintiffs filed an amended complaint (the “First
Amended Complaint™).
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[9] In March 2022 ERCOT filed a motion to dismiss the First Amended Complaint on the basis
that, amongst other things, the Foreign Representative did not have standing to advance the Section
36.1 Claims.

[10] The motion proceeded before Judge David R. Jones on April 4, 2022. At the hearing Judge
Jones requested that the Foreign Representative seek direction from this Court with respect to the
question of the proper party to advance the Section 36.1 Claims. Thereafter Judge Jones stayed
the Adversary Proceeding pending further order so that the parties could seek direction from this
Court.

[11]  This led to the motion before me.
SECTION 36.1 CLAIMS

[12] Section 36.1 was added to the CCAA in 2009. Itis intended to allow fraudulent preferences
and transfers undervalue (“TUVs”) to be investigated and clawed back for the benefit of the
debtor’s estate in the CCAA proceeding. The relevant provisions of s. 36.1 read as follows:

36.1 (1) Sections 38 and 95 to 101 of the Bankruptcy and Insolvency Act apply, with any
modifications that the circumstances require, in respect of a compromise or
arrangement unless the compromise or arrangement provides otherwise.

Interpretation

(2) For the purposes of subsection (1), a reference in sections 38 and 95 to 101 of the
Bankruptcy and Insolvency Act

(@) to “date of the bankruptcy” is to be read as a reference to “day on which proceedings
commence under this Act”;

(b) to “trustee” is to be read as a reference to “monitor”; and

(c) to “bankrupt”, “insolvent person” or “debtor” is to be read as a reference to “debtor
company”. (emphasis added)

[13] As can be seen, s. 36.1 incorporates ss. 38 and 95-101 of the Bankruptcy and Insolvency
Act, R.S.C. 1985, c. B-3 (the “BIA”) to ensure consistency with the BIA. Section 36.1(2) was
inserted for clarity to assist with the interpretation of the terminology contained in the BIA in the
context of a CCAA proceeding: see Industry Canada, Bill C-12: Clause by Clause Analysis, which
describes the government’s rationale for the addition of section 36. 1.

[14] In its motion to dismiss the Adversary Proceeding, ERCOT relied upon s. 36.1(2)(b) to
argue that only the Monitor has standing to pursue Section 36.1 Claims. As noted, Judge Jones
referred the issue to this Court.
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THE MOTION
Standing

[15] ERCOT refused to attorn to the jurisdiction of this Court. It therefore did not make
submissions. ERCOT did provide a letter outlining its position to the Monitor.

[16] The Monitor advised at the motion that the letter from ERCOT did not raise any cases or
points of law that were not included in the Applicant’s factum. The Monitor took the position that
the letter should not be placed in the court file since it would place the Monitor in a position where
it was advocating for a party that did not wish to attorn to this Court’s jurisdiction. I agreed with
the argument and the letter was not placed before me.

Position of ERCOT in Adversary Proceeding

[17] As I understand it, from reviewing the Applicants’ materials which include ERCOT’s
Motion to Dismiss First Amended Complaint and For Abstention, ERCOT relied upon s.
36.1(2)(b) of the CCAA to argue that only the Monitor has standing to pursue Section 36.1 Claims
in the Adversary Proceeding.

[18] Sections 95-101 of the BIA are available to a trustee in bankruptcy to pursue certain
transactions that are considered to be a preference. Section 96(1) also provides, in certain
circumstances, for the trustee to pursue TUVSs. The trustee steps into the shoes of the bankrupt by
the operation of law so that the bankrupt cannot maintain control over its own property. As noted
above, s. 36.1(2)(2) notes that in the CCAA a reference to the provisions of the BIA is to be read
as a reference to the monitor.

[19] Based on the foregoing, ERCOT took the position that only the Monitor, pursuant to s.
36.1(2)(b) could bring Section 36.1 Claims in the CCAA proceeding and s. 36.1 does not provide
that a foreign representative can bring such a claim.

[20] Inthis regard, ERCOT relied up on four CCAA cases.

[21] Two of the cases simply involved cases where the Monitor pursued the claims under s.
36.1: see Ernst & Young Inc. v. Aquino, 2021 ONSC 527, aff’d 2022 ONCA 202 and Urbancorp
Cumberland 2 GP Inc., 2017 ONSC 7156.

[22] Intwo other cases the Court refused to grant standing to third parties to pursue Section 36.1
Claims: see Cash Store Financial Services, Re, 2014 ONSC 4326, aff’d 2014 ONCA 834 and
Verdellen v. Monaghan Mushrooms Ltd., 2011 ONSC 5820.

Position of the Foreign Representative

[23] I begin by noting that the Court-appointed Monitor supports the Foreign Representative’s
position.

2022 ONSC 2697 (CanLll)



Page: 6

[24] The Just Energy Entities have kept the Monitor apprised of the steps taken in the Adversary
Proceeding and representatives of the Monitor have attended all relevant hearings before the U.S.
Bankruptcy Court. The Monitor is of the view that the Plaintiffs’ claim has merit and that there
may be recoveries from the Adversary Proceeding.

[25] Insofar as the Foreign Representative’s position is concerned, it submits that ERCOT’s
submission is purely technical in nature. It further submits that in cross-border CCAA proceedings
in which Canada is the main centre of interest there is no requirement under the CCAA that the
Monitor act as foreign representative in foreign proceedings. It points to a number of cases where
an applicant company has acted as the foreign representative: Xerium Technologies (Re), 2010
ONSC 3974; Cinram International (Re), 2012 ONSC 3767.

[26] Insofar as s. 36.1 and its interplay with BIA is concerned, the Foreign Representative
submits that it generally makes sense under the BIA to have the trustee step into the shoes of the
bankrupt so as to deprive the bankrupt of control over its property during the duration of the
bankruptcy. The Foreign Representative, however, submits that the same rationale does not apply
to CCAA proceedings where the debtor remains in possession.

[27] The Foreign Representative also stresses that it is well established in Canadian case law
that the CCAA is to be read broadly and liberally with a view to facilitating its objectives — namely,
to allow the debtor to restructure its affairs to the benefit of its stakeholders: see Century Services
Canada Inc. v. Canada (Attorney General), 2010 SCC 60 at para. 70. In this regard it points to s.
11 of the CCAA which provides this Court with the jurisdiction to “make any order that it considers
appropriate in the circumstances” and that the broad language of s. 11 “should not be read as bring
restricted by the availability of more specific orders”: see Ernst & Young Inc. v. Essar Global
Fund Limited, 2017 ONCA 1014 at para. 118 citing US Steel Canada (Re), 2016 ONCA 662 at
para. 79; Century Services Canada Inc. v. Canada (Attorney General), 2010 SCC 60 at para. 70.

[28] The Foreign Representative further submits that it is important to note that s. 36.1(2) was
inserted to assist in transplanting the BIA provisions into the CCAA and that s. 36.1(1) of the
CCAA contemplates that the application of the BIA provisions in a CCAA proceeding will be
subject to “any modification that the circumstances require” (as emphasized above in para. 12).

[29] The Foreign Representative therefore submits that a reasonable modification should be
made to allow it to pursue the Section 36.1 Complaints. Otherwise, it would be inconsistent with
CCAA principles to read s. 36.1(2)(b) as a prohibition against the prosecution of Section 36.1
Claims by the Foreign Representative simply because it is not the Monitor. It stresses that this
would be particularly perverse since the Monitor has expressly supported its position and the
Foreign Representative’s position is to the benefit of the Applicants and all stakeholders.

[30] I pause to note that the Monitor, in support of the Foreign Representative’s position, also
points to s. 101.1(1) of the BIA which states:
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Sections 95 to 101 apply, with any modifications that the
circumstances require, to a proposal made under Division |
of Part 11l unless the proposal provides otherwise. (emphasis
added)

[31] The Monitor submits that s. 101.1(1) deals with the incorporation of these sections into a
proposal and allows for “any modifications that the circumstances require.” The Monitor therefore
argues that it is contemplated that modifications can be made where there is a debtor in possession
such as is the case in this matter. This allows the debtor, such as Just Energy as Foreign
Representative, to pursue claims where it remains in possession. This is particularly sensible,
submits the Monitor, where a claim is being pursued for the benefit of the debtor and the
stakeholders, which is the case here.

[32] The Monitor points out that there are instances where the Monitor should pursue a claim,
for example where the debtor company may be uninterested, but in the circumstances of this case
the Foreign Representative, supported by the Monitor, is fully engaged in pursuing the Adversary
Proceeding for the benefit of its estate and all stakeholders. It should not be defeated by a narrow
and restrictive reading of s. 36.1 and the relevant provisions of the BIA. This would run contrary
to a broad and liberal reading that the case law endorses.

[33] The Foreign Representative submits that all of the cases relied on by ERCOT in its motion
to dismiss are distinguishable.

[34] First, the Foreign Representative submits that Ernst & Young Inc. v. Aquino and Urbancorp
Cumberland 2 GP Inc are cases in which the Monitor did act as a party in pursuing a s. 36 claim.
However, the issue of standing was not addressed in either case as it did not arise on the facts and
therefore did not have to be considered by the court.

[35] In the latter two cases, Cash Store and Verdellen, the Foreign Representative does not
dispute that the courts refused standing to a third party to pursue claims under s. 36.1 but both are
distinguishable from this case in that they did not address the issue of standing of a foreign
representative.

[36] For example, in Cash Store, the DIP lender sought to pursue Section 36.1 Claims before
the monitor had completed its review of the purported preferences. The court held that the DIP
lender could not proceed because the monitor had not yet refused to pursue Section 36.1 claims,
and thus the provisions of s. 36.1 could not be utilized. The Foreign Representative therefore
submits that Cash Store is entirely distinguishable. It also submits that the Verdellen case is
distinguishable as the Court simply determined that a person who is not a creditor could not apply
under s. 36 of the CCAA. The Foreign Representative therefore submits that neither of these cases
address the issue of its standing but simply make general statements of law concerning a monitor’s
right to advance Section 36.1 Claims.
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[37] Last, the Foreign Representative submits that allowing it to pursue the Section 36.1 Claims
is the most cost efficient and economical way to proceed. If the Monitor were to proceed with this
claim instead, it would require an extensive and duplicative documentary review which would not
assist in obtaining a maximum recovery. The Monitor agrees.

ANALYSIS
[38] I accept the submissions of the Foreign Representative.

[39] The law is settled that the provisions of the CCAA are to be read broadly and liberally with
a view to allow the debtor to restructure its affairs to the benefit of its stakeholders. When one
considers the intersection of Section 36.1 Claims and the relevant provisions of the BIA it is
entirely consistent with the provisions of the BIA and CCAA to allow a foreign representative to
pursue Section 36.1 Claims. Both s. 101.1(1) of the BIA and s. 36.1(1) of the CCAA allow for
modifications as circumstances require. | pause here to note that, although I am not being asked
to determine the issue of whether only a trustee is able to bring a s. 95 action, | can see no
provisions in the BIA that state that a trustee is the only party that can bring such an action . This
seems to run contrary to the provisions of s. 101.1(1) of the BIA. Further, under s. 38 a creditor
can take an assignment from a trustee. In my view this demonstrates the harmony between the
BIA and the CCAA in which both are trying to achieve fairness in recovering assets for the benefit
of the debtor and all stakeholders.

[40] In this case, where the Foreign Representative seeks to pursue the claim on behalf of the
Just Energy Entities, with the support of the Monitor and for the benefit of all stakeholders, it is
fair and reasonable to allow the necessary modification to allow the Foreign Representative to
pursue the Adversary Proceeding. It further makes sense, as requested by the Foreign
Representative, to have the Monitor take whatever actions or steps it deems advisable to assist and,
importantly, supervise the Foreign Representative with respect to the prosecution of Section 36.1
Claims in the Adversary Proceeding. This allows the court-appointed Monitor to be kept abreast
of all developments in the Adversary Proceeding, supervise the Foreign Representative as
necessary and report to this Court. In my view, this undoubtedly benefits the Applicants and all
stakeholders.

[41] The position advanced by ERCOT runs contrary to the spirit of the CCAA as well as the
wording of the relevant provisions of the BIA and CCAA which allow for, as noted, modifications
which ought to be allowed in this case for the reasons noted above.

[42] | further accept the submissions of the Foreign Representative that the case law relied upon
by ERCOT in the Adversary Proceeding is entirely distinguishable and not of assistance in this
case.

[43] Given the fact that | am allowing the Foreign Representative to pursue the Section 36.1
Claims in the Adversary Proceeding, it is likely unnecessary to determine whether the order should
be made nunc pro tunc. | am prepared to grant the order, however, since the Foreign
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Representative has acted in this capacity throughout the Adversary Proceeding and the Section
36.1 Claims. It would be sensible, therefore, for this to be recognized by way of a nunc pro tunc
order to avoid any uncertainty.

[44] In conclusion, | see no mischief in allowing the Foreign Representative to pursue the
Section 36.1 Claims in the Adversary Proceeding. It is consistent with the broad and liberal
reading that should be afforded to the CCAA. This is provided for in the relevant wording of the
BIA and CCAA and is to the benefit of the Applicants and stakeholders. For the reasons above,
the Monitor will maintain its supervisory capacity. The Monitor’s assistance would also be useful
to the Foreign Representative as it maintains its duties as a court-appointed officer.

DISPOSITION

[45] The order shall therefore go allowing the Foreign Representative and other Just Energy
Entities, as the case may be, to pursue the Section 36.1 Claims in the Adversary Proceeding, nunc
pro tunc, with the Monitor being authorized and directed to take whatever actions and steps it
deems advisable to assist and supervise the Just Energy Entities with respect to the prosecution of
the Section 36.1 Claims in the Adversary Proceeding.

[46] | have reviewed the draft order provided to me by the Foreign Representative. The terms
of the order are fair and reasonable. | have signed the order and will provide it to counsel. | attach
a copy of the order to this Endorsement as Schedule “A”.

McEwen, J.

Released: May 5, 2022
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Schedule “A”

Court File No. CV-21-00658423-00CL

ONTARIO
SUPERIOR COUET OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE } THURSDAYTHE 5th

)

JUSTICE MCEWEN )

DAY OF MAY, 2022

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, B.5.C. 1985, c. C-36. AS AMENDED

AND IN THE MATTER. OF A PLAN OF COMPROMISE OF. ARRANGEMENT OF
JUST ENERGY GROUP INC. JUST ENERGY CORP., ONTARIO ENERGY
COMMODITIES INC., UNIVERSAL ENERGY CORPORATION, JUST ENERGY
FINANCE CANADA ULC, HUDSON ENERGY CANADA CORP., JUST
MANAGEMENT COFRP., 11920747 CANADA INC. 12175592 CANADA INC., JE
SERVICES HOLDCO I INC., JE SERVICES HOLDCO I INC.. 8704104 CANADA
INC., JUST ENERGY ADVANCED SOLUTIONS CORP.. JUST ENERGY (US)
CORP., JUST ENERGY ILLINOIS CORP.. JUST ENERGY INDIANA CORP., JUST
ENERGY MASSACHUSETTS CORP.. JUST ENERGY NEW YORE CORP., JUST
ENERGY TEXAS I CORP., JUST ENERGY, LLC, JUST ENERGY PENNSYLVANIA
CORP., JUST ENERGY MICHIGAN CORP.. JUST ENERGY SOLUTIONS INC.,
HUDSON ENERGY SERVICES LLC, HUDSON ENERGY COEP., INTERACTIVE
ENERGY GROUP LLC. HUDSON PARFNT HOLDINGS LLC, DRAG MARKFTING
LLC, JUST ENERGY ADVANCED SOLUTIONS LLC, FULCEUM RETATL ENEFRGY
LLC, FULCRUM FETATL HOLDINGS LLC. TARA ENERGY, L1LC, JUST ENERGY
MARKFTING COEP.. JUST ENERGY CONNECTICUT COEP., JUST ENERGY
LIMITED, JUST SOLAR HOLDINGS CORP. AND JUST ENERGY (FINANCE)
HUNGARY ZET. (each, an “Applicant”, and collectively, the “Applicants™)

ORDER
(Motion re Authorization to Pursue Section 36.1 Claims in Adversary Proceeding)

THIS MOTION, made by Just Energy Group, Inc. (“Just Energy™), in ifs capacity as the
foreign representative (the “Foreign Representative™) of the Applicants and the partnerships
listed on Schedule “A” of the Initial Order (collectively, the “Just Energy Entities™) pursuant to
the Companies " Creditors drrangement Act, B.S.C. 1985 c. C-36, as amended (the “CCAA™), for
varions relief was heard this dav by judicial video conference via Zoom in Toronto, Ontanio due

to the COVID-19 pandemic.
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ON READING the Notice of Motion of the Foreign Representative, the Affidavit of James
Tecce affirmed Aprl 14, 2022, mcluding the exhibits thereto (the “Tecce Affidavit™) and the
Minth Report of FT1 Consulting Canada Inc., in its capacity as monitor (the “Monitor™), dated
April 18, 2022 (the “Ninth Report™), and on hearing the submissions of respective counsel for the
Foreign Representative, the Monitor, and such other counsel as were present, no one else appearing
although duly served as appears from the Affidavit of Service of Emuly Paplawski, affirmed April

14, 2022, filed:
SERVICE

1 THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record herein is hereby abridged and validated so that this Motion is properly returnable today

and hereby dispenses with further service thereof

STANDING TO PURSUE ADVERSARY PROCEEDING

2. THIS COURT OEDERS that:

(a) the Foreign Representative and other Just Energy Entfities. as the case may be, are
hereby authorized and empowered to pursue the Section 36.1 Claims (as defined in
the Tecce Affidavit) in the adversary proceeding conumenced in the United States
Bankmiptey Court for the Southern District of Texas (the “U.S. Bankruptey
Cowrt™) bearing adversary proceeding no. 214390 (MI) (the “Adversary

Proceeding™), nunc pro func, and

)] the Monitor is herebyv authorized and directed to take whatever actions or steps it
deems advisable fo assist and supervise the Just Energy Entities with respect to the
prosecution of the Section 36.1 Claims in the Adversary Proceeding.

GENERAL

3. THIS COURT ORDERS that this Order shall have full force and effect in all provinces
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and territories in Canada.

4. THIS COURT HEREBY REQUESTS the aid and recognition of the 1.5, Bankmuptcy
Court, and any other court. tribunal, regulatory or administrative body, having jurisdiction in
Canada or m the United States of America to give effect to this Order and fo assist the Applicants.
the Monitor and their respective agents in carrying out the terms of this Order. All courts, tribunals,
regulatory and administrative bodies are hereby respectfully requested to make such orders and to
provide such assistance to the Applicants and to the Monitor, as an officer of this Court. as may
be necessary or desirable to give effect to this Order, to grant representative status to the Monitor
in any foreign proceeding, or to assist the Applicants and the Monitor and their respective agents

in carrying out the terms of this Order.
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CITATION: Just Energy Group Inc. et. al., 2022 ONSC 2697

COURT FILE NO.: CV-21-00658423-00CL
DATE: 20220505

ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN:

IN THE MATTER OF THE COMPANIES’ CREDTORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS
AMENDED

—and -

IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGMENT OF JUST ENERGY GROUP
INC., JUST ENERGY CORP., ONTARIO ENERGY
COMMODITIES INC., UNIVERSALE ENERGY
CORPORATION, JUST ENERGY FINANCE CANDA
ULC, HUDSONENERGY CANADA CORP., JUST
MANAGEMENT CORP., JUST ENERGY FINANCE
HOLDING INC., 11929747 CANADA INC., 12175592
CANADA INC., JE SERVICES HOLDCO I INC., JE
SERVICES HOLDCO II INC., 8704104 CANADA
INC., JUST ENERGY ADVANCED SOLUTIONS
CORP., JUST ENERGY (U.S.) CORP., JUST
ENERGY ILLINOIS CORP., JUST ENERGY
INDIANA CORP., JUST ENERGY
MASSACHUSETTS CORP., JUST ENERGY NEW
YORK CORP., JUST ENERGY TEXAS | CORP.,
JUST ENERGY, LLC, JUST ENERGY
PENNSYLVANIA CORP., JUST ENERGY
MICHIGAN CORP., JUST ENERGY SOLUTIONS
INC., HUDSON ENERGY SERVICES LLC, HUDSON
ENERGY CORP., INTERACTIVE ENERGY GROUP
LLC, HUDSON PARENT HOLDINGS LLC, DRAG
MARKETING LLS, JUST ENERGY ADVANCED
SOLUTIONS LLC, FULCRUM RETAIL ENERGY
LLC, FULCRUM RETAIL HOLDINGS LLC, TARA
ENERGY, LLC, JUST ENERGY MARKETING

2022 ONSC 2697 (CanLll)


http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/

Released: May 5, 2022

CORP., JUST ENERGY CONNECTICUT CORP.,
JUST ENERGY LIMITED, JUST SOLAR HOLDINGS
CORP. and JUST ENERGY (FINANCE) HUNGARY
ZRT.

Applicants

ENDORSEMENT

McEwen, J.
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See paras. 18, 75,
Appendix "A" paras.
17, 26(d)

CITATION: Cline Mining Corporation (Re), 2014 ONSC 6998
COURT FILE NO.: CV-14-10781-00CL
DATE: 2014-12-03

SUPERIOR COURT OF JUSTICE - ONTARIO

RE: IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMOISE AND
ARRANGEMENT OF CLINE MINING CORPORATION, NEW ELK COAL
COMPANY LLC AND NORTH CENTRAL ENERGY COMPANY

BEFORE:  Regional Senior Justice G.B. Morawetz
COUNSEL: Robert J. Chadwick and Logan Willis, for the Applicants
J. Swartz, for the Secured Noteholders

Marc Wasserman and Michael De Lellis, for FTI Consulting Canada Inc.,
Proposed Monitor

HEARD: December 3, 2014

ENDORSEMENT

[1] Cline Mining Corporation (“Cline”), New Elk Coal Company LLC (“New Elk”), North
Central Energy Company (‘“North Central’) and, together with Clne and New Elk (the
“Applicants”) are in the business of locating, exploring and developing mineral resource
properties, with a focus on gold and metallurgical coal (the “Cline Business”). The Applicants,
along with their wholly-owned subsidiary, Raton Basin Analytical LLC (“Raton Basin”) and,
together with the Applicants (the “Cline Group”) have interests in resource properties in Canada,
the United States and Madagascar.

[2] The Applicants apply for an initial order pursuant to the provisions of the Companies’
Creditors Arrangement Act (“CCAA”) and, if granted, the Applicants also seek an order (the
“Claimms Procedure Order”) approving a claims process (the “Claims Procedure™) for the
identification and determination of claims against the Applicants and their present and former
directors and officers. The Applicants also seek an order (the “Meetings Order”) inter alia: (i)
accepting the filing of a plan of compromise and arrangement in respect of the Applicants (the
“Plan”); (i) authorizing the Applicants to call, hold and conduct meetings (the ‘“Meetings”) of
creditors whose claims are to be affected by the Plan for the purpose of enabling such creditors
to consider and vote on a resolution to approve the Plan; and (iii) approving the procedures to be
followed with respect to the calling and conduct of the Meetings.
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[3] The Cline Group has experienced financial challenges that necessitate a recapitalization
of the Applicants under the CCAA. As set out in the affidavit of Mr. Matthew Goldfarb, Chief
Restructuring Officer and Acting Chief Executive Officer of Cline, the performance of the Cline
Business has been adversely affected by the broader industry wide challenges, particularly the
protracted downturn in prevailing prices for metallurgical coal. Operations at the New Elk
metallurgical coal mine in Colorado (the “New Elk Mine”) were suspended in July 2012 because
the mine could not operate profitably as a result of a decline in the market price of metallurgical
coal. The suspension of mining activities was intended to be temporary. However, Mr. Goldfarb
contends that market conditions in the coal industry have not sufficiently recovered and the
suspension of full scale mining activities is still in effect.

[4] Mr. Goldfarb contends that the Cline Group’s other resource investments remain at the
feasibility, exploration and/or development stages and the Cline Group’s current inability to
derive profit from the New Elk Mine has rendered the Applicants unable to meet their financial
obligations as they become due.

[5] Cline is in default of its 2011 series 10% Senior Secured Notes (the “2011 Notes”) as
well as its 2013 series 10% Senior Secured Notes (the “2013 Notes”, and collectively with the
2011 Notes, the “Secured Notes”). As at December 1, 2014, total obligations in excess of $110
million are owed in respect of the Secured Notes, which matured on June 15, 2014. The Secured
Notes were subject to Forbearance Agreements that expired on November 28, 2014 and Mr.
Goldfarb contends that the Applicants do not have the ability to repay the Secured Notes.

[6] The Secured Notes are issued by Cline and guaranteed by New Elk and North Central.
The mndenture trustee i respect of the Secured Notes (the “Trustee”) holds a first ranking
security interest over substantially all the assets of Cline, New Elk and North Central. Mr.
Goldfarb states that the amounts owing under the Secured Notes exceed the value of the Cline
Business and that there would be no recovery for unsecured creditors if the Trustee were to
enforce its security against the Applicants in respect of the Secured Notes.

[7] The Secured Notes are held by beneficial owners whose investments are managed by
Marret Asset Management Inc. (“Marret”). Marret exercises all discretion and authority in
respect of the holders of the Secured Notes (the “Secured Noteholders”). Cline has engaged in
discussions with representatives of Marret regarding a consensual recapitalization of the
Applicants and these discussions have resulted in a proposed recapitalization transaction that is
supported by Marret, on behalf of the Secured Noteholders (the ‘Recapitalization™).

[8] Mr. Goldfarb states that if implemented, the Recapitalization would:
a. maintain the Cline Group as a unified corporate enterprise;

b. reduce the Applicants’ secured indebtedness by more than $55 million;

o

reduce the Applicants’ annual interest expense in the near term,

d. preserve certain tax attributes within the restructured company; and
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e. effectuate a reduced debt structure to enable the Cline Group to better
withstand prolonged weakness in the price of metallurgical coal.

[9] Mr. Goldfarb also states that the Recapitalization would also provide a limited recovery
for the Applicants’ unsecured creditors, who would otherwise receive no recovery in a security
enforcement or asset sale scenario. It is contemplated that the Recapitalization would be
implemented pursuant to a plan of compromise and arrangement under the CCAA (the “CCAA
Plan) that is recognized in the United States under Chapter 15, Title 11 of the United States
Bankruptcy Code (“Chapter 15%).

[10] Cline and Marret have entered into a Support Agreement dated December 2, 2014 that
sets forth the principal terms of the proposed Recapitalization. Based on Marret’s agreement to
the Recapitalization (on behalf of the Secured Noteholders), the Applicants have achieved
support from their senior ranking creditors, which represent in excess of 95% of the Applicants’
total indebtedness.

[11] The Applicants seek the Initial Order to stabilize their financial situation and to proceed
with the Recapitalization as efficiently as possible, and to this end, the Applicants request that
the Court also grant the Claims Procedure Order and the Meetings Order.

[12] Cline is a public company incorporated under the laws of British Columbia, with its
registered head office located in Vancouver. Cline commenced business under the laws of
Ontario in 2003 and Mr. Goldfarb states that its principal office, which serves as the head office
and nerve centre of the Cline Group is located in Toronto.

[13] Cline is the direct or indirect parent company of New EIk, North Central and Raton
Basin. Cline also holds minority interests in Iron Ore Corporation in Madagascar SARL, Strike
Minerals Inc. and UMC Energy plc, all of which are exploration companies.

[14] Cline is the sole shareholder of New Elk, a limited liability company incorporated
pursuant to the laws of Colorado. New Elk holds mining rights in the New Elk Mine and
maintains a Canadian bank account with the Bank of Montreal in Toronto.

[15] New Elk is the sole shareholder of North Central and Raton Basin, both of which are
incorporated pursuant to the laws of Colorado. North Central holds a fee-simple interest in
certain coal parcels on which the New Elk Mine is situated and maintains a Canadian bank
account with the Bank of Montreal in Toronto. Raton Basis in inactive and is not an applicant in
the proceedings.

[16] Cline Group prepares its financial statements on a consolidated basis. The required
financial statements are in the record. As at August 31, 2014, the Cline Group’s liabilities were
approximately $99 million. The primary secured liabilities were the 2011 Notes in the principal
amount in excess of $71 million, plus accrued and unpaid interest, and the 2013 Notes in the
principal amount of approximately $12 million, plus accrued and unpaid interest. Both the 2011
Notes and the 2013 Notes matured on June 15, 2014.
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[17] Pursuant to an Inter-Creditor Agreement, the 2011 Notes and the 2013 Notes have a first
ranking security interest on the property and undertakings of the Applicants and rank pari passu
as between each other.

[18] Cline and New Elk are defendants in an uncertified class action lawsuit alleging that they
violated the WARN Act by failing to provide personnel who provided services to New Elk with at
least 60 days advance written notice of the suspension of both scale production at the New Elk
Mine. These allegations are disputed.

[19] The Applicants are aware of approximately $3.5 million in other unsecured claims.

[20] On December 16, 2013, Cline was unable to make semi-annual interest payments in
respect of both the 2011 and 2013 Notes. A Forbearance Agreement was entered into. During
the forbearance period, the Applicants engaged Moelis & Company to conduct a comprehensive
sale process in an effort to maximize value for the Applicant and its stakeholders (the “Sales
Process”). No offers or expressions of interest were received in the Sale Process.

[21] The forbearance period expired on November 28, 2014 and Mr. Goldfarb has stated that
Marret has confirmed that the Secured Noteholders have given instructions to the Trustee to
accelerate the Secured Notes.

[22]  Accordingly, Cline is immediately required to pay in excess of $110 million in respect of
the Secured Notes. Mr. Goldfarb states that the Cline Group does not have the ability to pay
these amounts and consequently the Trustee is in a position to enforce its security over the assets
and property of the Applicants.

[23] In light of these financial conditions, Mr. Goldfarb states that the Applicants are
insolvent.

[24] Mr. Goldfarb also contends that without the benefit of CCAA protection, there could be
an erosion of the value of the Cline Group and that the stay of proceedings under the CCAA is
required to preserve the value of the Cline Group.

[25] The Applicants are seeking the appointment of FTI Consulting Canada Inc. (“FTI”) as the
proposed monitor in these proceedings (the “Monitor™).

[26] The proposed Initial Order also provides for a court ordered charge (the “Administration
Charge”) to be granted in favour of the Monitor, its counsel, counsel to the Applicants, the Chief
Restructuring Officer (the “CRO”) and counsel to Marret in respect of their fees and
disbursements incurred at the standard rates and charges. The proposed Administration Charge
is an aggregate amount of $350,000.

[27] The directors and officers have expressed their desire for certainty with respect to
potential personal liability if they continue in their current capacities. Mr. Goldfarb states that in
order to continue to carry on business during the CCAA proceedings and in order to conduct the
Recapitalization most effectively, the Applicants require the active and committed involvement
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of the board and, accordingly, the proposed Initial Order provides for a court ordered charge (the
“Directors’ Charge™”) in the amount of $500,000 to secure the Applicants’ indemnification of its
directors and officers in respect of liabilities they may incur during the CCAA proceedings. The
amount of the Directors’ Charge has been calculated based on the estimated exposure of the
directors and officers and has been reviewed with the prospective Monitor. The proposed
Directors Charge would only apply to the extent that the directors and officers do not have
coverage under the D&O insurance policy with AIG Insurance Company of Canada.

[28] The Applicants seek to complete the Recapitalization as quickly as reasonably possible
and they anticipate that their existing cash resources will provide the Cline Group with sufficient
liquidity during the CCAA proceedings.

[29] It is also contemplated that foreign recognition proceedings will be sought in Colorado
pursuant to Chapter 15. The Applicants seek the authorization for the Monitor to act as the
foreign representative of the Applicants in the CCAA proceedings and to seek recognition of
these proceedings in the United States pursuant to Chapter 15.

[30] Having reviewed the record, including the affidavit of Mr. Goldfarb and the pre-filing
report submitted by FTI, I am satisfied that each of the Applicants is “a debtor company” within
the meaning of the defined term in s. 2 of the CCAA.

[31] Cline is a “company” within the meaning of the CCAA. It is incorporated under the laws
of British Columbia with gold development assets in Ontario and does business from its head
office in Toronto.

[32] New Elk and North Central are incorporated in Colorado, have assets in Canada, namely
bank accounts in Toronto and are directed from Cline’s head office in Toronto. In my view,
each of New Elk and North Central is a “company” within the meaning of the CCAA because it
is an incorporated company having assets in Canada.

[33] | am also satisfied that the Applicants meet both the traditional test for insolvency under
the Bankruptcy and Insolvency Act and the expanded test for insolvency based on a looming
liquidity condition given that Cline has been unable to make interest payments under the Secured
Notes, the Secured Notes have matured, the Forbearance Agreement has expired and the Trustee
IS in a position to enforce its security over the property of the Applicants. Further, | am satisfied
that the Applicants are unable to obtain traditional or alternative financing to support the day-to-
day operations and there is no reasonable expectation that the Applicants will be able to generate
sufficient cash flow from operations to support their existing debt obligations (see: (Re) Stelco
Inc. (2004), 48 CBR (4'") 299 (Ont. Sup. Ct. (Commercial List)); leave to appeal to CA refused
(2004) O.J. No. 1903; leave to appeal to SCC refused (2004) SCC No. 336).

[34] It is also clear that the Applicants’ liabilities far exceed the $5 million threshold amount
under the CCAA.

[35] In my view, the CCAA applies to the Applicants’ as “debtor companies” in accordance
with s. 3(1) of the CCAA.
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[36] The Applicants have filed the required financial information, including audited financial
statements and the cash-flow forecast.

[37] The Applicants in the Initial Order seek authorization (but not a requirement) to make
certain pre-filing payments, including, inter alia:

a. payments to employees of effective wages, benefits and related amounts;

b. the amounts owing to respective individuals working as independent
contractors;

c. the fees and disbursements of any consultants, agents, experts, accountants,
counsel or other persons currently retained by the Applicants in respect of the
CCAA; and

d. certain expenses incurred by the Applicants in carrying on the business in the
ordinary course, that pertains to the period prior to the date of the Initial
Order, if, in the opinion of the Applicants and with the consent of the Monitor,
the applicable supplier or service provider is critical to the Cline Business and
the ongoing operations of the Cline Group.

[38] The court has jurisdiction to permit payment of pre-filing obligations to persons whose
services are critical to the ongoing operations of the debtor’s companies (see: (Re) Canwest
Global Communications Corp. (2009), 59 CBR (5'") 72; (Re) Cinram International Inc., 2012
ONSC 3767 and (Re) Skylink Aviation Inc., 2013 ONSC 1500). In granting such authorization,
the courts consider a number of factors, including:

a. whether the goods and services were integral to the business of the applicants;
b. the applicants’ need for the uninterrupted supply of the goods or services;
c. the fact that no payments would be made without the consent of the monitor;

d. the monitor’s support and willingness to work with the applicants to ensure
that payments to suppliers in respect of pre-filing liabilities were appropriate;

e. whether the applicants had sufficient inventory of goods on hand to meet their
needs; and

f. the effect on the debtor’s ongoing operations and ability to restructure if they
were unable to make pre-filing payments to their critical suppliers.

[39] In this case, the Applicants are of the view that their employees and certain of their
independent contractors, certain suppliers of goods and services and certain providers of permits
and licences are critical to the operation of the Cline Business. Mr. Goldfarb believes that such
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persons should be paid in the ordinary course, including in respect of pre-filing amounts, in order
to avoid disruption to the Applicants’ operations during the CCAA proceedings.

[40] | am satisfied that it is appropriate in the present circumstances to grant the Applicants
the authority to pay certain pre and post-filing obligations, subject to the terms and conditions in
the proposed Initial Order.

[41] Turning now to the request for the Administration Charge, s. 11.52 of the CCAA
expressly provides the court with the jurisdiction to grant the Administration Charge. In (Re)
Canwest Publishing Inc., 2010 ONSC 222, the court noted that s. 11.52 does not contain any
specific criteria for a court to consider in granting an administration charge and provide a list of
non-exhaustive factors to consider in making such an assessment. The list of factors to consider
include:

a. the size and complexity of the business being restructured,;

b. the proposed role of the beneficiaries of the charge;

c. whether there is unwarranted duplication of roles;

d. whether the quantum of the proposed charge appears to be fair and reasonable;
e. the position of the secured creditors likely to be affected by the charge; and

f. the position of the monitor.

[42] The Applicants submit that the Administration Charge is warranted and necessary for the
reasons set forth in Mr. Goldfarb’s affidavit at paragraphs 133 — 140.

[43] | am satisfied that in these circumstances, the granting of the Administration Charge is
warranted and necessary and that it is appropriate for the court to exercise its jurisdiction to grant
the Administration Charge in the amount of $350,000.

[44] The Applicants also seek a Directors’ Charge in the amount of $500,000.

[45] Section 11.51 of the CCAA affords the court the jurisdiction to grant a charge relating to
directors’ and officers’ indemnification on a priority basis. The court has granted director and
officer charges in a number of cases including Canwest Global, supra, Canwest Publishing,
supra, Cinram, supra and Skylink, supra.

[46] The Applicants submit that the Directors’ Charge is warranted and necessary and that it is
appropriate in the present circumstances for the court to exercise its jurisdiction and grant the
charge in the amount of $500,000.

[47] For the reasons set out in Mr. Goldfarb’s affidavit at paragraphs 134 - 138, | accept these
submissions.
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[48] The Applicants have also indicated that, with the assistance of the Monitor as foreign
representative, they intend to commence Chapter 15 proceedings in the United States Bankruptcy
Court for the District of Colorado. Pursuant to s. 56 of the CCAA, the court has the authority to
appoint a foreign representative of the Applicants for the purpose of having these proceedings
recognized in a jurisdiction outside of Canada.

[49] The Applicants seek authorization for each of the Applicants and the Monitor to apply to
any court for recognition of the Initial Order and authorization for the Monitor to act as
representative in respect of these CCAA proceedings for the purpose of having the CCAA
proceedings recognized outside of Canada.

[50] | am satisfied that it is appropriate to appoint the Monitor as foreign representative of the
Applicants with respect to these proceedings.

[51] The Applicants, in their factum, also address the issue of the Applicants’ “center of main
interest” as being in Ontario. These submissions are set out at paragraphs 77 — 84 of the
Applicants’ Factum.

[52] Although the submissions are of interest, the determination of the Applicants’ “center of
main interest” (“COMI”) is an issue to be considered by the United States Bankruptcy Court for
the District of Colorado, rather than this court.

[53] The Applicants also seek a postponement of the Annual Shareholders Meeting. The
previous Annual Meeting of Cline was held on August 15, 2013 and therefore Cline was required
by statute to hold an annual general meeting by November 15, 2014.

[54] Mr. Goldfarb states that it would serve no purpose for Cline to call and hold its annual
meeting of Shareholders given that the Shareholders of Cline no longer have an economic
interest in Cline as a result of the insolvency. The Applicants submit that it is appropriate for the
court to exercise its jurisdiction to relieve Cline from its obligation to call and hold its annual
meeting of Shareholders until after the termination of the CCAA proceedings or further order of
the court. In support of this request, the Applicants reference Canwest Global, supra and
Skylink, supra.

[55] In my view, the request to postpone the annual Shareholders meeting is appropriate in the
circumstances and is granted.

[56] In the result, 1 am satisfied that the Applicants meet all of the qualifications required to
obtain the requested relief under the CCAA and the Initial Order is granted in the form
presented.

[57] The Applicants also request two additional orders that they believe are necessary to
advance the Recapitalization:
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a. an order establishing a process for the identification and determination of
claims against the Applicants and their present and former directors and
officers (the Claims Procedure Order); and

b. an order authorizing the Applicants to file the Plan and to convene meetings
of their affected creditors to consider and vote on the Plan (the Meetings
Order).

[58] The Applicants seek the Claims Procedure Order and the Meetings Order at this stage
because they wish to effectuate the recapitalization as efficiently as possible.  Further, the
Applicants submit that the “comeback clauses” included in the draft Claims Procedure Order and
Meetings Order ensure that no party is prejudiced by the granting of such order at this time.

[59] The Applicants have submitted a factum in support of the Claims Procedure Order and
Meetings Order. In the factual background to the Recapitalization and proposed Plan, the Claims
Procedure and the meeting of creditors is set out at paragraphs 8 — 29 of the factum. For
informational purposes, these paragraphs are set out in Appendix “A” to this Endorsement.

[60] The issues to be considered on this motion are whether:
(@) it is appropriate to proceed with the Claims Procedure;
(b) it is appropriate to permit the Applicants to file the Plan and call the meetings;
(c) the proposed classification of creditors is appropriate; and
(d) a consolidated plan is appropriate in the circumstances.

[61] In (Re) Skylink, supra at paragraph 35, | noted that while it is not the usual practice for
applicants to request claims procedure and meetings order concurrently with an initiall CCAA
application, the court has granted such relief in appropriate circumstances. The support for a
restructuring proposal from the only creditors with an economic interest, and the existence of a
comeback hearing at which any issues in respect of the orders can be addressed, are two factors
that militate in favour of granting the Claims Procedure and Meetings Order concurrently with
the initial application.

[62] Inmy view, the foregoing comment is applicable in these proceedings.

[63] I also note that both the Claims Procedure Order and the Meetings Order provide that any
interested party that wishes to amend the Claims Procedure Order or the Meetings Order, as
applicable, can bring a motion on a comeback date to be set by the court.

[64] I also accept that most of the Applicants’ known creditors are familiar with the
Applicants and the Cline Business and the determination of most of the claims against the
Applicants would be carried out by the Applicants using the Notice of Claim Procedure. As
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such, the Applicants submit that a claims bar date of January 13, 2015 will provide sufficient
time for creditors to assert their claims and will not result in any prejudice to said creditors.

[65] Based on the submissions of the Applicants, | accept this submission.

[66] Accordingly, | am satisfied that the court should exercise its discretion and grant the
requested Claims Procedure Order at this time.

[67] Turning now to the issue as to whether it is appropriate to permit the Applicants to file
the Plan and call the meetings, the court is not required to address the fairness and
reasonableness of the Plan at this stage.

[68] In these circumstances, | am satisfied that it is appropriate to grant the Meetings Order at
this time in order to allow the Meetings Procedure to proceed concurrently with the Claims
Procedure, with a view to completing the Recapitalization as efficiently as possible.

[69] Commencing at paragraph 42 of the factum, the Applicants make submissions with
respect to the proposed classification of creditors for voting purposes.

[70] The Applicants submit that the holders of the 2011 Notes and the 2013 Notes have a
commonality of interest in respect of their pro rata share of the Secured Noteholders Allowed
Secured Claim and should be placed in the same class for voting purposes.

[71] For the purposes of the motion today, | am prepared to accept that it is appropriate for the
Secured Noteholders to vote in the same class in respect of their Secured Noteholders Allowed
Secured Claim.

[72] The Affected Unsecured Creditors’ Class includes creditors with unsecured claims
against the Applicants, including the Secured Noteholders in respect of their Secured
Noteholders Allowed Unsecured Claim and, if applicable, Marret in respect of the Marret
Unsecured Claim.  The Applicants submit that the affected Unsecured Creditors have a
commonality of interest and should be placed in the same class for voting purposes.

[73] It is noted that the determination of the Secured Noteholders Allowed Unsecured Claim
has been determined by the Applicants and Marret and, for purposes of voting at the Secured
Noteholders Meeting, is set at $17.5 million.

[74] For the purposes of the motion today, | am prepared to accept the submissions of the
Applicants including their determination of the affected Unsecured Creditors class.

[75] The WARN Act plaintiffs class consists of potential members of an uncertified class
action proceeding. The Applicants submit that the WARN Act claims have been asserted by only
two WARN Act plaintiffs on behalf of other potential members of the class and these claims have
not been proven and are contested by the Applicants.
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[76] Due to the unique nature and status of these claims, the Applicants have offered the
WARN Act plaintiffs consideration that is different than the consideration offered to the Affected
Unsecured Creditors.

[77] 1 accept, for the purposes of this motion, that the WARN Act plaintiffs should be placed in
a separate class for voting purposes.

[78] With respect to holders of “Equity Claims”, the Meetings Order provides that any person
with a claim that meets the definition of “equity claim” under s. 2(1) of the CCAA will have no
right to, and will not, vote at meetings; and the Plan provides that equity claimants will not
receive a distribution under the Plan or otherwise recover anything in respect of their equity
claims or equity interest.

[79] For the purposes of this motion, | accept the submission of the Applicants that it is
appropriate for equity claimants to be prohibited from voting on the Plan.

[80] The Plan as proposed by the Applicants is a consolidated plan of arrangement that is
intended to address the combined claims against all the Applicants. Courts will authorize a
consolidated plan of arrangement to be filed for two or more related companies in appropriate
circumstances (see, for example: (Re) Northland Properties Ltd. (1988), 69 CBR (NS) 226
(BCSC); (Re) Lehndorff General Partners Ltd. (1993), 17 CBR (3d) 24).

[81] Inthis case, the Applicants submit that a consolidated plan is appropriate because:

a. New Elk is a wholly-owned subsidiary of Cline and North Central is a wholly-
owned subsidiary of New EK;

b. the Applicants are integrated members of the Cline Group, and there is
significant sharing of business functions within the Cline Group;

c. the Applicants have prepared consolidated financial statements;
d. all three of the Applicants are obligors in respect of the Secured Notes;

e. the Secured Noteholders are the only creditors with an economic interest in
any of the three Applicants and have a first ranking security interest over all or
substantially all of the assets, property and undertakings of each of the
Applicants;

f. the WARN Act claims are asserted against both Cline and New Elk under a
“single employer” theory of liability;

g. North Central has no known liabilities other than its obligations in respect of
the Secured Notes;
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h. Unsecured Creditors of the Applicants would receive no recovery outside of
the Plan; and

I. the filing of a consolidated plan does not prejudice any affected Unsecured
Creditor or WARN Act plaintiff, since a consolidated plan will not eliminate
any veto position with respect to approval of the plan that such creditors
would have if separate plans of arrangement were filed in respect of each of
the Applicants.

[82] For the purposes of the motion today, | accept these submissions and consider it
appropriate to authorize the filing of a consolidated plan.

[83] In the result, I am satisfied that it is appropriate to grant both the Claims Procedure Order
and the Meetings Order at this time.

[84] It is specifically noted that the “comeback clause” that is included in both the Claims
Procedure and the Meetings Orders will allow parties to come back before this court to amend or
vary the Claims Procedure Order or the Meetings Order. The comeback hearing has been
scheduled for Monday, December 22, 2014.

Regional Senior Justice G.B. Morawetz

Date: December 3, 2014
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APPENDIX “A”

RECAPITALIZATION AND PROPOSED PLAN

Q) Overview of the Recapitalization

The Applicants have been actively engaged in discussions with Marret, on behalf of the
Secured Noteholders, regarding a possible recapitalization of the Applicants.  The
Applicants believe that that the Recapitalization, in the circumstances, is in the best
interests of the Applicants and their stakeholders. The Recapitalization provides for,
inter alia, the following:

(@)

(b)

©)

(d)

)

the Secured Noteholders Allowed Secured Claim will be compromised, released
and discharged as against the Applicants upon implementation of the Plan (the
“Plan Implementation Date”) for new Cline common shares representing 100%
of the equity in Cline (the “New Cline Common Shares”), and new indebtedness
in favour of the Secured Noteholders in the principal amount of $55 million (the
“New Secured Debt”);

Cline will be the borrower and New Elk and North Central will be the guarantors
of the New Secured Debt, which will be evidenced by a credit agreement with a
term of seven (7) years, bearing interest at a rate of 0.01% per annum plus an
additional variable interest payable only once the Applicants have achieved
certain operating revenue targets;

the claims of Affected Unsecured Creditors, which exclude the WARN Act
Plaintifis  but include the Secured Noteholders in respect of the Secured
Noteholders Allowed Unsecured Claim, will be compromised, released and
discharged as against the Applicants on the Plan Implementation Date in
exchange for an unsecured, subordinated, non-interest bearing entitlement to
receive $225,000 from Cline on the date that is eight (8) years from the Plan
Implementation Date (the “Unsecured Plan Entitlement”);

notwithstanding the Secured Noteholders Allowed Unsecured Claim, the Secured
Noteholders will waive their entitlement to the proceeds of the Unsecured Plan
Entitlement, and all such proceeds will be available for distribution to the other
Affected Unsecured Creditors with valid claims who are entitled to the Unsecured
Plan Entitlement, allocated on a pro rata basis;

all Affected Unsecured Creditors with Affected Unsecured Claims of up to
$10,000 will, instead of receiving their pro rata share of the Unsecured Plan
Entitlerment, be paid in cash for the full value of their claim and will be deemed to
vote in favour of the Plan unless they indicate otherwise, provided that this cash
payment will not apply to any Secured Noteholder with respect to its Secured
Noteholders Allowed Unsecured Claim;
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11.

12.

(M all WARN Act Claims will be compromised, released and discharged as against
the Applicants on the Plan Implementation Date in exchange for an unsecured,
subordinated, non-interest bearing entitlkment to receive $100,000 from Cline on
the date this is eight (8) years from the Plan Implementation Date (the “WARN
Act Plan Entitlement”);

Q) certain claims against the Applicants, including claims covered by insurance,
certain prior-ranking secured claims of equipment providers and the secured claim
of Bank of Montreal in respect of corporate credit card payables, will remain
unaffected by the Plan;

(h) existing equity interests in Cline will be cancelled for no consideration; and

(i) the shares of New Elk and North Central will not be affected by the
Recapitalization and will remain owned by Cline and New EIk, respectively.

Goldfarb Affidavit at para. 124; Application Record, Tab 4.

Any Affected Creditor with a Disputed Distribution Claim will not be entitled to receive
any distribution under the Plan with respect to such Disputed Distribution Claim unless
and until such Claim becomes an Allowed Affected Claim. A Disputed Distribution
Claim will be resolved in the manner set out in the Claims Procedure Order.

Plan, Section 3.6.

Unaffected Creditors will not be affected by the Plan and will not receive any
consideration or distributions under the Plan in respect of their Unaffected Claims (except
to the extent their Unaffected Claims are paid in full on the Plan Implementation Date in
accordance with the express terms of the Plan).

Plan, Sections 1.1, 2.3 and 3.5.

If implemented, the Recapitalization would result in a reduction of over $55 million in
interest-bearing debt.

Goldfarb Affidavit at para. 126; Application Record, Tab 4.

The proposed Recapitalization is supported by Marret, which has the ability to exercise
all discretion and authority of the Secured Noteholders. Consequently, the proposed
Recapitalization is supported by 100% of the Secured Noteholders, both as secured
creditors of the Applicants and as unsecured creditors of the Applicants in respect of the
portion of their claims that is unsecured.

Goldfarb Affidavit at paras. 63, 67 and 145; Application Record, Tab 4.
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18.

@) Classification for Purposes of Voting on the Plan

The only classes of creditors for the purposes of considering and voting on the Plan will
be (i) the Secured Noteholders Class, (ii) the Affected Unsecured Creditors Class, and
(i) the WARN Act Plaintiffs Class.

Plan, Section 3.2.
Goldfarb Affidavit at para. 153; Application Record, Tab 4.

The Secured Noteholders Class consists of the Secured Noteholders in respect of the
Secured Noteholders Allowed Secured Claim, being the portion of the Secured
Noteholders Allowed Claim against the Applicants that is designated as secured. Each
Secured Noteholder will be entitled to vote its pro rata portion of that amount in the
Secured Noteholders Class.

Goldfarb Affidavit at para. 154, Application Record, Tab 4.

The Affected Unsecured Creditors Class consists of the unsecured creditors of the
Applicants who are to be affected by the Plan, excluding the WARN Act Plaintiffs (who
are addressed in a separate class). The Affected Unsecured Creditors Class includes the
Secured Noteholders in respect of the Secured Noteholders Allowed Unsecured Claim,
being the portion of the Secured Noteholders Allowed Claim that is designated as
unsecured. Each Secured Noteholder will be entitled to vote its pro rata portion of the
Secured Noteholders Allowed Unsecured Claim in the Affected Unsecured Creditors
Class.

Coldfarb Affidavit at para. 155; Application Record, Tab 4.

Within the Affected Unsecured Creditors Class, unsecured creditors with Affected
Unsecured Claims of up to $10,000 will be paid in full and will be deemed to vote in
favour of the Plan, unless they indicate otherwise.

Goldfarb Affidavit at para. 156; Application Record, Tab 4.

The WARN Act Plaintiffs Class consists of all WARN Act Plaintiffs in the WARN Act
Class Action who may assert WARN Act Claims against the Applicants. Each WARN
Act Plaintiff will be entitled to vote its pro rata portion of all WARN Act Claims.

Goldfarb Affidavit at para. 157; Application Record, Tab 4.

Unaffected Creditors and Equity Claimants are not entitlktd to vote on the Plan at the
Meetings in respect of their Unaffected Claims and Equity Claims, respectively.
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20.

21.

22.

Plan, Sections 3.4(3) and 3.5.

The Plan provides that, if the Plan is not approved by the required majorities of both the
Unsecured Creditors Class and the WARN Act Plaintiffs Class, or the Applicants
determine that such approvals are not forthcoming, the Applicants are permitted to
withdraw the Plan and file an amended and restated plan with the features described on
Schedule “B” to the Plan (the “Alternate Plan”). The Alternate Plan would provide, inter
alia, that all unsecured claims and all WARN Act Claims against the Applicants would
be treated as unaffected claims, the only voting class under the Alternate Plan would be
the Secured Noteholders Class, and all assets of the Applicants would be transferred to an
entity designated by the Secured Noteholders in exchange for a release of the Secured
Noteholders Allowed Secured Claim.

Goldfarb Affidavit at para. 125; Application Record, Tab 4.

CLAIMS PROCEDURE

The Applicants wish to commence the Claims Procedure as soon as possible to ascertain
all of the Claims against the Applicants for the purpose of voting and receiving
distributions under the Plan.

Liabilities and claims against the Applicants that the Applicants are aware of, include,
inter alia, secured obligations in respect of the Secured Notes, secured obligations in
respect of leased equipment used at the New EIk Mine, contingent claims for damages
and other amounts in connection with certain pending litigation claims against the
Applicants, and unsecured liabilities in respect of accounts payable relating to ordinary
course trade and employee obligations.

Goldfarb Affidavit at paras. 52-57; Application Record, Tab 4.

The draft Claims Procedure Order provides a process for identifying and determining
claims against the Applicants and their directors and officers, including, inter alia, the
following:

@ Cline, with the consent of Marret, will determine the aggregate of all amounts
owing by the Applicants under the 2011 Indenture and the 2013 Indenture up to
the Filing Date, such aggregate amounts being the “Secured Noteholders
Allowed Claim”;

(b) the Secured Noteholders Allowed Claim will be apportioned between the Secured
Noteholders Allowed Secured Claim and the Secured Noteholders Allowed
Unsecured Claim (being the amount of the Secured Noteholders Allowed Claim
that is designated as unsecured in the Plan);
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(d)

)

(

@)

(h)

(M)

()

(k)

(D

the Monitor will send a Claims Package to all Known Creditors, which Claims
Package will include a Notice of Claim specifying the Known Creditor’s Claim
against the Applicants for voting and distribution purposes, as valued by the
Applicants based on their books and records, and specifying whether the Known
Creditor’s Claim is secured or unsecured;

the Claims Procedure Order contains provisions allowing a Known Creditor to
dispute its Claim as set out in the applicable Notice of Claim for either voting or
distribution purposes or with respect to whether such Claim is secured or
unsecured, and sets out a procedure for resolving such disputes;

the Monitor will publish a notice to creditors in The Globe and Mail (National
Edition), the Denver Post and the Pueblo Chieftain to solicit Claims against the
Applicants by Unknown Creditors who are as yet unknown to the Applicants;

the Monitor will deliver a Claims Package to any Unknown Creditor who makes a
request therefor prior to the Claims Bar Date, containing a Proof of Claim to be
completed by such Unknown Creditor and filed with the Monitor prior to the
Claims Bar Date;

the proposed Claims Bar Date for Proofs of Claim for Unknown Creditors and for
Notices of Dispute in the case of Known Creditors is January 13, 2015;

the Claims Procedure Order contains provisions allowing the Applicants to
dispute a Proof of Claim as against an Unknown Creditor and provides a
procedure for resolving such disputes for either voting or distribution purposes
and with respect to whether such claim is secured or unsecured;

the Claims Procedure Order allows the Applicants to allow a Claim for purposes
of voting on the Plan without prejudice to whether that Claim has been accepted
for purposes of receiving distributions under the Plan;

where the Applicants or the Monitor send a notice of disclaimer or resiliation to
any Creditor after the Filing Date, such notice will be accompanied by a Claims
Package allowing such Creditor to make a claim against the Applicants in respect
of a Restructuring Period Claim;

the Restructuring Period Claims Bar Date, in respect of claims arising on or after
the date of the Applicants’ CCAA filing, will be seven (7) days after the day such
Restructuring Period Claim arises;

for purposes of the matters set out in the Claims Procedure Order in respect of any
WARN Act Claims: (i) the WARN Act Plaintiffs will be treated as Unknown
Creditors since the Applicants are not aware of (and have not quantified) any
bona fide claims of the WARN Act Plaintiffs; and (ii) Class Action Counsel shall
be entitlkd to file Proofs of Claim, Notices of Dispute of Revision and
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Disallowance, receive service and notice of materials and to otherwise deal with
the Applicants and the Monitor on behalf of the WARN Act Plaintiffs, provided
that Class Action Counsel shall require an executed proxy in order to cast votes
on behalf of any WARN Act Plantiffs at the WARN Act Plantiffs’ Meeting; and

(m)  Creditors may file a Proof of Claim with respect to a Director/Officer Claim.

Goldfarb Affidavit at para. 151; Application Record, Tab 4.

As further discussed below, the Applicants may elect to proceed with the Meetings
notwithstanding that the resolution of Claims in accordance with the Claims Procedure
may not be complete. The Meetings Order provides for the separate tabulation of votes
cast in respect of Disputed Voting Claims and provides that the Monitor will report to the
Court on whether the outcome of any vote would be affected by votes cast in respect of
Disputed Voting Claims.

Goldfarb Affidavit at paras. 161(f)-(h) and 162; Application Record,
Tab 4.

The Claims Procedure Order includes a comeback provision providing interested parties
who wish to amend or vary the Claims Procedure Order with the ability to appear before
the Court or bring a motion on a date to be set by this Court.

Goldfarb Affidavit at para 149; Application Record, Tab 4.

MEETINGS OF CREDITORS

It is proposed that the Meetings to vote on the Plan will be held at Goodmans LLP, 333
Bay Street, Suite 3400, Toronto, Ontario on January 21, 2015 at 10:00 a.m. for the
WARN Act Plaintiffs Class, 11:00 a.m. for the Affected Unsecured Creditors Class, and
12:00 p.m. for the Secured Noteholders Class.

Goldfarb Affidavit at para. 160; Application Record, Tab 4.

Meetings Order, Section 20.
The draft Meetings Order provides for, inter alia, the following in respect of the
governance of the Meetings:
@ an officer of the Monitor will preside as the chair of the Meetings;

(b) the only parties entitled to attend the Meetings are the Eligible Voting Creditors
(or their proxyholders), representatives of the Monitor, the Applicants, Marret, all
such parties’ financial and legal advisors, the Chair, the Secretary, the Scrutineers,
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©)

(d)

)

(

)

(h)

and such other parties as may be admitted to a Meeting by invitation of the
Applicants or the Chair;

only Creditors with Voting Claims (or their proxyholders) are entitled to vote at
the Meetings; provided that, in the event a Creditor holds a Disputed Voting
Claim as at the date of a Meeting, such Disputed Voting Claim may be voted at
the Meeting but will be tabulated separately and will not be counted for any
purpose unless such Claim is ultimately determined to be a Voting Claim;

each WARN Act Plaintiff (or its proxyholder) shall be entitled to cast an
individual vote on the Plan as part of the WARN Act Plaintiffs Class, and Class
Action Counsel shall be permitted to cast votes on behalf of those WARN Act
Plaintiffs who have appointed Class Action Counsel as their proxy;

the quorum for each Meeting is one Creditor with a Voting Claim, provided that if
there are no WARN Act Plaintiffs voting in the WARN Act Plaintiffs Class, the
Applicants will have the right to combine the WARN Act Plaintiffs Class with the
Affected Unsecured Creditors Class and proceed without a vote of the WARN
Act Plaintiffs Class, in which case there shall be no WARN Act Plan Entitlement
under the Plan;

the Monitor will keep separate tabulations of votes in respect of:
i.  Voting Claims; and

ii. Disputed Voting Claims, if any;,

the Scrutineers will tabulate the vote(s) taken at each Meeting and will determine
whether the Plan has been accepted by the required majorities of each class; and

the results of the vote conducted at the Meetings will be binding on each creditor
of the Applicants whether or not such creditor is present in person or by proxy or
voting at a Meeting.

Coldfarb Affidavit at para. 161; Application Record, Tab 4.

The Applicants may elect to proceed with the Meetings notwithstanding that the
resolution of Claims in accordance with the Claims Procedure may not be complete. The
Meetings Order, if approved, authorizes and directs the Scrutineers to tabulate votes in
respect of Voting Claims separately from votes in respect of Disputed Voting Claims, if

any.

If the approval or non-approval of the Plan may be affected by the votes cast in

respect of Disputed Voting Claims, then the Monitor will report such matters to the Court
and the Applicants and the Monitor may seek advice and directions at that time. This
way, the Meetings can proceed concurrently with the Claims Procedure without prejudice
to the Applicants’ Creditors.
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Goldfarb Affidavit at paras. 161(f)-(h) and 162; Application Record, Tab 4.

Like the Claims Procedure Order, the Meetings Order includes a comeback provision
providing interested parties who wish to amend or vary the Meetings Order with the
ability to appear before the Court or bring a motion on a date to be set by the Court.

Meetings Order, Section 68.

By seeking the Claims Procedure Order and the Meetings Order concurrently, the
Applicants hope to move efficiently and expeditiously towards the implementation of the
Recapitalization.

Goldfarb Affidavit at para. 148; Application Record, Tab 4.
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ARRANGEMENT OF CLINE MINING CORPORATION, NEW ELK COAL
COMPANY LLC AND NORTH CENTRAL ENERGY COMPANY

BEFORE: Regional Senior Justice G.B. Morawetz

COUNSEL: Robert J. Chadwick and Logan Willis, for the Applicants Cline Mining
Corporation et al.

Michael DeLellis and David Rosenblatt, for the FTI Consulting Canada Inc.,
Monitor of the Applicants

Jay Swartz, for the Secured Noteholders

HEARD: January 27,2015

ENDORSEMENT

[1] Cline Mining Corporation, New Elk Coal Company LLC and North Central Energy
Company (collectively, the “Applicants”) seek an order (the “Sanction Order”), among other
things:

a. sanctioning the Applicants’ Amended and Restated Plan of Compromise and
Arrangement dated January 20, 2015 (the “Plan”) pursuant to the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”);
and

b. extending the stay, as defined in the Initial Order granted December 3, 2014
(the “Initial Order”), to and mcluding April 1, 2015.

[2] Counsel to the Applicants submits that the Recapitalization is the result of significant
efforts by the Applicants to achieve a resolution of their financial challenges and, if
implemented, the Recapitalization will maintain the Applicants as a unified corporate enterprise

2015 ONSC 622 (CanLll)
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and result in an improved capital structure that will enable the Applicants to better withstand
prolonged weakness in the global market for metallurgical coal.

[3] Counsel submits that the Applicants believe that the Recapitalization achieves the best
available outcome for the Applicants and their stakeholders in the circumstances and achieves
results that are not attainable under any other bankruptcy, sale or debt enforcement scenario.

[4] The position of the Applicants is supported by the Monitor, and by Marret, on behalf of
the Secured Noteholders.

[5] The Plan has the unanimous support from the creditors of the Applicants. The Plan was
approved by 100% in number and 100% in value of creditors voting in each of the Secured
Noteholders Class, the Affected Unsecured Creditors Class and the WARN Act Plaintiffs Class.

[6] The background giving rise to (i) the insolvency of the Applicants; (i) the decision to file
under the CCAA,; (i) the finding made that the court had the jurisdiction under the CCAA to
accept the filing; (iv) the finding of insolvency; and (v) the basis for granting the Initial Order
and the Claims Procedure Order was addressed in Cline Mining Corporation (Re), 2014 ONSC
6998 and need not be repeated.

[7] The Applicants report that counsel to the WARN Act Plaintiffs in the class action
proceedings (the “Class Action Counsel”) submitted a class proof of claim on behalf of the 307
WARN Act Plaintiffs in the aggregate amount of U.S. $3.7 million. Class Action Counsel
indicated that the WARN Act Plaintiffs were not prepared to vote in favour of the Plan dated
December 3, 2014 (the “Original Plan”) without an enhancement of the recovery. The
Applicants report that after further discussions, agreement was reached with Class Action
Counsel on the form of a resolution that provides for an enhanced recovery for the WARN Act
Plaintiffs Class of $210,000 (with $90,000 paid on the Plan implementation date) as opposed to
the recovery offered in the Original Plan of $100,000 payable in eight years from the Plan
implementation date.

[8] As a result of reaching this resolution, the Original Plan was amended to reflect the terms
of the WARN Act resolution.

[9] The Applicants served the Amended Plan on the Service List on January 20, 2015.

[10] The Plan provides for a full and final release and discharge of the Affected Claims and
Released Claims, a settlement of, and consideration for, all Allowed Affected Claims and a
recapitalization of the Applicants.

[11] Equity claimants will not receive any consideration or distributions under the Plan.
[12] The Plan provides for the release of certain parties (the “Released Parties”), including:

() the Applicants, the Directors and Officers and employees of contractors of
the Applicants; and
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(i)  the Monitor, the Indenture Trustee and Marret and their respective legal
counsel, the financial and legal advisors to the Applicants and other parties
employed by or associated with the parties listed in sub-paragraph (ii), in
each case in respect of claims that constitute or relate to, inter alia, any
Claims, any Directors/Officer Claims and any claims arising from or
connected to the Plan, the Recapitalization, the CCAA Proceedings, the
Chapter 15 Proceedings, the business or affairs of the Applicants or certain
other related matter (collectively, the “Released Claims”).

[13] The Plan does not release:
(i) the right to enforce the Applicants’ obligations under the Plan;

(i)  the Applicants from or in respect of any Unaffected Claim or any Claim
that is not permitted to be released pursuant to section 19(2) of the CCAA;
or

(i)  any Director or Officer from any Director/Officer Claim that is not
permitted to be released pursuant to section 5.1(2) of the CCAA.

[14] The Plan does not release Insured Claims, provided that any recourse in respect of such
claims is limited to proceeds, if any, of the Applicants’ applicable Insurance Policies.

[15] The Meetings Order authorized the Applicants to convene a meeting of the Secured
Noteholders, a meeting of Affected Unsecured Creditors and a meeting of WARN Act Plaintiffs
to consider and vote on the Plan.

[16] The Meetings were held on January 21, 2015. At the Meetings, the resolution to approve
the Plan was passed unanimously in each of the three classes of creditors.

[17] None of the persons with Disputed Claims voted at the Meetings, in person or by proxy.
Consequently, the results of the votes taken would not change based on the inclusion or
exclusion of the Disputed Claims in the voting results.

[18] Pursuant to section 6(1) of the CCAA, the court has the discretion to sanction a plan of
compromise or arrangement where the requisite double-majority of creditors has approved the
plan. The effect of'the court’s approval is to bind the company and its creditors.

[19] The general requirements for court approval of the CCAA Plan are well established:
a. there must be strict compliance with all statutory requirements;

b. all materials filed and procedures carried out must be examined to determine
if anything has been done or purported to have been done, which is not
authorized by the CCAA; and
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c. the plan must be fair and reasonable.
(see Re SkyLink Aviation Inc., 2013 ONSC 2519)

[20] Having reviewed the record and hearing submissions, | am satisfied that the foregoing
test for approval has been met in this case.

[21] In arriving at my conclusion that the Plan is fair and reasonable in the circumstances, |
have taken into account the following:

a. the Plan represents a compromise among the Applicants and the Affected
Creditors resulting from discussions among the Applicants and their creditors,
with the support of the Monitor;

b. the classification of the Applicants’ creditors into three voting classes was
previously approved by the court and the classification was not opposed at any
time;

c. the results of the Sale Process indicate that the Secured Noteholders would
suffer a significant shortfall and there would be no residual value for
subordinate interests;

d. the Recapitalization provides a limited recovery for unsecured creditors and
the WARN Act Plaintiffs;

e. all Affected Creditors that voted on the Plan voted for its approval

f. the Plan treats Affected Creditors fairly and provides for the same distribution
among the creditors within each of the Secured Noteholders Class, the
Affected Unsecured Creditors Class and the WARN Act Plaintiffs Class;

0. Unaffected Claims, which include, inter alia, government and employee
priority claims, claims not permitted to be compromised pursuant to sections
19(2) and 5.1(2) of the CCAA and prior ranking secured claims, will not be
affected by the Plan;

h. the treatment of Equity Claims under the Plan is consistent with the provisions
of the CCAA, and

I. the Plan is supported by the Applicants (Marret, on behalf of the Secured
Noteholders), the Monitor and the creditors who voted in favor of the Plan at
the Meetings.

[22] The CCAA permits the inclusion of third party releases in a plan of compromise or
arrangement where those releases are reasonably connected to the proposed restructuring (see:
ATB Financial v. Metcalfe & Mansfield Alternative Investments Il Corp., 2008 ONCA 587
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(“ATB Financial”); SkyLink, supra; and Re Sino-Forest Corporation, 2012 ONSC 7050, leave to
appeal denied, 2013 ONCA 456).

[23] The court has the jurisdiction to sanction a plan containing third party releases where the
factual circumstances indicate that the third party releases are appropriate. In this case, the
record establishes that the releases were negotiated as part of the overall framework of the
compromises in the Plan, and these releases facilitate a successful completion of the Plan and the
Recapitalization.  The releases cover parties that could have claims of indemnification or
contribution against the Applicants in relation to the Recapitalization, the Plan and other related
matters, whose rights against the Applicants have been discharged in the Plan.

[24] | am satisfied that the releases are therefore rationally related to the purpose of the Plan
and are necessary for the successful restructuring of the Applicants.

[25]  Further, the releases provided for in the Plan were contained in the Original Plan filed
with the court on December 3, 2014 and attached to the Meetings Order. Counsel to the
Applicants submits that the Applicants are not aware of any objections to the releases provided
for in the Plan.

[26] The Applicants also contend that the releases of the released Directors/Officers are
appropriate in the circumstances, given that the released Directors and Officers, in the absence of
the Plan releases, could have claims for indemnification or contribution against the Applicants
and the release avoids contingent claims for such indemnification or contribution against the
Applicants.  Further, the releases were negotiated as part of the owerall framework of
compromises in the Plan. | also note that no Director/Officer Claims were asserted in the Claims
Procedure.

[27] The Monitor supports the Applicants’ request for the sanction of the Plan, including the
releases contained therein.

[28] |am satisfied that in these circumstances, it is appropriate to grant the releases.

[29] The Plan provides for certain alterations to the Cline Articles in order to effectuate certain
corporate steps required to implement the Plan, including the consolidation of shares and the
cancellation of fractional interests of the Cline Common Shares. | am satisfied that these
amendments are necessary in order to effect the provisions of the Plan and that it is appropriate
to grant the amendments as part of the approval of the Plan.

[30] The Applicants also request an extension of the stay until April 1, 2015. This request is
made pursuant to section 11.02(2) of the CCAA. The court must be satisfied that:

(1) circumstances exist that make the order appropriate; and

(ii) the applicant has acted, and is acting in good faith and with due diligence.

2015 ONSC 622 (CanLll)
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[31] The record establishes that the Applicants have made substantial progress toward the
completion of the Recapitalization, but further time is required to implement same. | am
satisfied that the test pursuant to section 11.02(2) has been met and it is appropriate to extend the
stay until April 1, 2015.

[32] Finally, the Monitor requests approval of its activities and conduct to date and also
approval of its Pre-Filing Report, the First Report dated December 16, 2014 and the Second
Report together with the activities described therein. No objection was raised with respect to the
Monitor’s request, which is granted.

[33] For the foregoing reasons, the motion is granted and an order shall issue in the form
requested, approving the Plan and providing certain ancillary relief.

R.S.J. Morawetz

Date: January 30, 2015

2015 ONSC 622 (CanLll)
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Arrangement relatif a Bloom Lake 2018 QCCS 1657

SUPERIOR COURT

CANADA
PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

No: 500-11-048114-157

DATE: April 25, 2018

PRESIDED BY: THE HONOURABLE STEPHEN W. HAMILTON, J.S.C.

IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF:

BLOOM LAKE GENERAL PARTNER LIMITED
QUINTO MINING CORPORATION
8568391 CANADA LIMITED
CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED
WABUSH RESOURCES INC.
Petitioners
and
THE BLOOM LAKE IRON ORE MINE LIMITED PARTNERSHIP
BLOOM LAKE RAILWAY COMPANY LIMITED
WABUSH MINES
ARNAUD RAILWAY COMPANY
WABUSH LAKE RAILWAY COMPANY LIMITED
Mises-en-cause

and

FTI CONSULTING CANADA INC.
Monitor

and

MICHAEL KEEPER, TERENCE WATT,

DAMIEN LEBEL AND NEIL JOHNSON

and

SYNDICAT DES METALLOS, LOCAL 6254,

SYNDICAT DES METALLOS, LOCAL 6285

SYNDICAT DES METALLOS, LOCAL 9996
Objecting parties
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RECTIFIED JUDGMENT ON THE AMENDED MOTION FOR THE ISSUANCE
OF A PLAN FILING AND MEETINGS ORDER (#642)

OVERVIEW

[1] The CCAA Parties seek the issuance of a Plan Filing and Meetings Order (the
“Meetings Order”) which would, inter alia, authorize the CCAA Parties to (1) file the
Joint Plan of Compromise and Arrangement dated April 16, 2018 (the “Plan”) and (2)
convene meetings of their creditors for the purpose of considering and voting on the
Plan.

[2] The creditors of the CCAA Patrties are, for the most part, in agreement that the
proposed Meetings Order should be issued.

[3] The Representative Employees and the Union ask the Court to amend the
proposed Meetings Order to give their counsel a deemed proxy to vote in counsel’s
discretion the claims of the salaried employees and retirees and the unionized
employees and retirees respectively, unless the employee or retiree opts out by
advising the Monitor that he or she will attend the meeting in person or appoints a
different person to act as proxy.

CONTEXT

[4] The CCAA Parties’ sought and received Court protection under the
Companies’ Creditors Arrangement Act® on January 27, 2015 (for the Bloom Lake
CCAA Parties) and May 20, 2015 (for the Wabush CCAA Parties). That protection
has been extended by the Court on a number of occasions. FTI Consulting Canada
Inc. was appointed as Monitor.

[5] While under Court protection, the CCAA Parties have liquidated all or virtually
all of their assets with the result that the Monitor holds substantial funds. The major
remaining assets are (1) the potential preference claim by Cliffs Québec Iron Mining
ULC (“CQIM”) against various non-filed affiliates (“NFA”) arising from the
reorganization of CQIM in December 2014 that included a $142 million cash payment
by CQIM and the transfer of the Australian subsidiaries of CQIM, and (2) potential
preference claims by other CCAA Parties against NFA arising from certain payments
in an aggregate amount of approximately US$30.6 million.

*  The Court rectifies its judgment dated April 20, 2018 (1) to correct in paragraph 16 that the
Attorney-General of Canada on behalf of the Office of the Superintendent of Financial Institutions
did not take any position on the amendment proposed by the Representative Employees and the
Union and (2) to make incidental changes to paragraphs 5, 6 and 8 of the Plan Filing and Meetings
Order annexed to the judgment to make the Order consistent with the judgment.
The Petitioners and the Mis-en-cause.

?  R.S.C. 1985, c. C-36 (the “CCAA”).
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[6] In March 2018, the Monitor negotiated a settlement of these potential claims.
Essentially, the NFA agreed to forego the benefit of any distributions or payments
they may otherwise be entitled to receive as secured and unsecured creditors of the
CCAA Parties® and to make an additional cash contribution of $5 million, in exchange
for releases. The Monitor estimates that the overall increase in the aggregate
amounts that would be distributed to the third party unsecured creditors of the CCAA
Parties as a result of the proposed settlement and the Plan would likely be in the
range of approximately $62 million to approximately $100 million.*

[7] The Monitor consulted with Quebec North Shore and Labrador Railway
Company Inc. (“QNS&L”), the largest single third party unsecured creditor of CQIM,
which supports the settlement. The Monitor did not consult with any other creditor.
The employees and retirees are not creditors of CQIM.

[8] Based on this settlement, the CCAA Parties prepared the Plan. It is a joint plan
on behalf of all of the CCAA Parties.” Essentially, the Plan distributes the liquidation
proceeds and the settlement proceeds allocated to each CCAA Party amongst its
third party unsecured creditors on a pro rata basis. The Plan proposes the limited
substantive consolidation of certain CCAA Parties for the purposes of voting and
distributions under the Plan, such that there are five classes of creditors:

a) Unsecured creditors of CQIM and Quinto Mining Corporation;

b) Unsecured creditors of Bloom Lake General Partner Limited (“BLGP”) and
The Bloom Lake Iron Ore Mine Limited Partnership (“BLLP”);

c) Unsecured creditors of Wabush Iron Co. Limited, Wabush Resources Inc.
and Wabush Mines;

d) Unsecured creditors of Arnaud Railway Company;

e) Unsecured creditors of Wabush Lake Railway Company Limited.
[9] The Plan also provides for broad releases in favour of the NFA, the Monitor
and the directors, officer, employees, advisors, legal counsel and agents of the CCAA
Parties, the Monitor and the NFA. The Plan does not release the NFA and their

directors from class actions instituted in Newfoundland and Labrador on behalf of the
employees and retirees.

[10] The CCAA Parties seek the issuance of the Meetings Order, which provides,
inter alia, for:

a) authorizing the filing of the Plan;

The NFA filed secured and unsecured claims in excess of $1 billion against the CCAA Parties.
Forty-Third Report to the Court submitted by FTI Consulting Canada Inc., in its Capacity as
Monitor, dated March 19, 2018.

8568391 Canada Limited and Bloom Lake Railway Company Limited (“BLRC”), have no pre-filing
creditors and will be dissolved.
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b) authorizing the CCAA Parties to convene meetings of the third party
unsecured creditors;

c) approval of (i) the notice and documentation to be sent to the third party
unsecured creditors in respect of the meetings; and (ii) and the procedure
for the conduct of the meetings;

d) the scheduling of a hearing for the sanctioning of the Plan on June 29,
2018;

e) approval of the exclusion of 8568391 and BLRC, which have no pre-filing
creditors, and limited substantive consolidation of (i) CQIM and Quinto, (ii)
BLGP and BLLP, and (iii) Wabush Iron, Wabush Resources and Wabush
Mines for the purposes of voting and distributions under the Plan;

f) approval of the classification of the third party unsecured creditors of each
CCAA Party; and

g) other ancillary orders and declarations.

[11] The Monitor has recommended that the Motion should be granted and that the
proposed Meetings Order should be issued.® The third party creditors of the CCAA
Parties are, for the most part, in agreement.

[12] The issue relates to the voting rights of the 2,400 employees and retirees of
the Wabush CCAA parties.” On June 22, 2015, Michael Keeper, Terence Watt,
Damien Lebel and Neil Johnson (the “Representative Employees”) were appointed as
representatives for the non-unionized employees and retirees of the Wabush CCAA
Parties. The order provided from an opt-out right, but the Court is advised that no
non-unionized employee or retiree opted out of representation by the Representative
Employees. The Union has acted on behalf of the unionized employees and retirees
since the beginning of the CCAA proceedings pursuant to its right and duty to
represent its members. There is no express order of the Court appointing it as
representative, but the Court did authorize the Union to file proofs of claim on behalf
of its members.

[13] The employees and retirees are significant creditors of the Wabush CCAA
Parties. The employees and retirees have filed 1,089 claims totalling $103.8 million
against Wabush Iron, Wabush Resources and Wabush Mines, 449 claims totalling
$27.9 million against Arnaud Railway and 393 claims totalling $50.5 million against
Wabush Lake Railway, with respect to other post-employment benefits (“OPEBS”),
including life insurance and health care.® In addition, four claims in the aggregate
amount of approximately $3.3 million relate to employee grievances, were filed jointly
and severally against Arnaud Railway and Wabush Iron, Wabush Resources and
Wabush Mines. 2,376 employees and retirees are members of the Wabush pension
plans. The Plan Administrator has filed claims of approximately $56 million in the
aggregate against Wabush Iron, Wabush Resources and Wabush Mines, Arnaud

®  Forty-Fourth Report to the Court submitted by FTI Consulting Canada Inc., in its Capacity as

Monitor, dated March 22, 2018, par. 68.

Wabush Iron, Wabush Resources, Wabush Mines, Arnaud Railway and Wabush Lake Railway.
The claims against Arnaud Railway and Wabush Lake Railway overlap with the claims against
Wabush Mines.

7
8
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Railway and Wabush Lake Railway with respect to the amounts owing to the Wabush
pension plans, including the deficit in the plans. The issue of whether those claims
are unsecured or benefit from a deemed trust is currently before the Québec Court of
Appeal, with a hearing starting June 11, 2018.

POSITION OF THE PARTIES

[14] As described above, the Representative Employees and the Union ask the
Court to amend the proposed Meetings Order to give their counsel a deemed proxy to
vote in counsel’s discretion the claims of the salaried employees and retirees and the
unionized employees and retirees respectively, unless the employee or retiree opts
out by advising the Monitor that he or she will attend the meeting in person or
appoints a different person to act as proxy.

[15] The Union also argues that it has the right to vote on behalf of its members
and retirees pursuant to its “monopole de représentation”.

[16] The Pension Plan Administrator [...] and the Superintendent of Pensions of
Newfoundland [...] support the amendment.

[17] The CCAA Parties, the Monitor and QNS&L, the largest third party unsecured
creditor, oppose the amendment.

ISSUES IN DISPUTE

[18] The issues that the Court must decide can be summarized as follows:

1. Should it issue the Meetings Order?

2. Does the Union have the right to vote on behalf of its members and
retirees?

3. Should the Court give counsel for the Representative Employees and
counsel for the Union a discretionary deemed proxy to vote the claims of
the employees and retirees, subject only to an opt-out right?

ANALYSIS
1. Issuance of the Meetings Order

[19] The standard for issuing a meeting order is low. The Court can refuse to
summon a meeting of the creditors if it determines that the plan is contrary to the
creditors’ interests, lacks economic reality, is unworkable and unrealistic in the
circumstances, or is doomed to failure due to a lack of creditor support.’

o Unique Broadband Systems (Re), 2013 ONSC 676, par. 52 and 95; Kerr Interior Systems Ltd.
(Re), 2011 ABQB 214, par. 29; ScoZinc Ltd. (Re), 2009 NSSC 163, par. 7-9; Re Fracmaster Ltd.,
1999 ABQB 379, par. 24; Canadian Red Cros Society/la Société canadienne de la Croix-Rouge,
Re, 1998 CanLll 14907 (ON SC), par. 37.
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[20] The Monitor has reviewed the Plan and the Meetings Order and it
recommends that the proposed Meetings Order be issued, based on the following
considerations:*®

e The filing of a joint plan significantly simplifies matters and creates no
apparent material prejudice to any creditor;

e The limited substantive consolidation is reasonable and appropriate;

e The Plan provides significant incremental recoveries for the creditors and
is in the best interests of all stakeholders;

e The granting of the Meetings Order would provide the forum for the
creditors to consider and vote on the Plan;

e There is nothing about the Plan that would render it incapable of being

approved by the creditors or sanctioned by the Court;

The classification of creditors is reasonable and appropriate;

The Meetings Order provides for reasonable and sufficient notice;

The deadline for filing proxies is reasonable in the circumstances;

The provisions of the Meetings Order governing the conduct of the

meetings are reasonable and appropriate in the circumstances.

[21] Save for the issue of the voting rights of the employees and retirees, the
creditors all agree that the Meetings Order should be issued.

[22] The Court concludes that there should be meetings of creditors to consider
and vote on the Plan. It will grant the Meetings Order.

2. Union’s right to vote

[23] The Union pleads that it has the right to vote on behalf of the unionized
employees and retirees pursuant to its monopoly on representation of its members.

[24] The Union points to Section 69 of the Québec Labour Code:**

69. A certified association may exercise all the recourses which the collective
agreement grants to each employee whom it represents without being required
to prove that the interested party has assigned his claim.

[25] The Supreme Court refers to this as the principle of exclusive representation or
the monopoly of representation:

41 One of the fundamental principles we find in Quebec labour law, and
one which it has in common with federal law and the law of the other
provinces, is the monopoly that the union is granted over representation. This
principle applies in respect of a defined group of employees or bargaining unit,

19 44th Report, supra note 6, par. 60-68.

' CQLR, chapter C-27.
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in relation to a specific employer or company, at the end of a procedure of
certification by an administrative tribunal or agency. Once certification is
granted, it imposes significant obligations on the employer, imposing on it a
duty to recognize the certified union and bargain with it in good faith with the
aim of concluding a collective agreement (s. 53 L.C.). Once the collective
agreement is concluded, it is binding on both the employees and the employer
(ss. 67 and 68 L.C.). For the purposes of administering the collective
agreement, the certified association exercises all the recourses of the
employees whom it represents without being required to prove that the
interested party has assigned his or her claim (s. 69 L.C.)."

[Emphasis added]

[26] The Union also points to the Newfoundland and Labrador Labour Relations
Act,®® which is very relevant given that more than half of the employees reported for
work in Labrador. Section 50 provides:

50. Where a trade union or a council of trade unions is certified, under this Act,
as the bargaining agent of a unit,

(a) the bargaining agent so certified immediately replaces another
bargaining agent of the unit and has exclusive authority to conduct collective
bargaining on behalf of employees in the unit and to bind them by a collective
agreement until its certification in respect of employees in the unit is revoked;

[...]

[Emphasis added]

[27] Even though the language in the Newfoundland and Labrador statute relates
only to the negotiation and conclusion of the collective agreement, the Court will
assume that the principle of exclusive representation exists and is just as broad under
the laws of Newfoundland and Labrador as it is in Québec.

[28] Itis clear that the principle of exclusive representation means that an individual
employee or retiree does not have the right to file and to pursue a grievance with
respect to a breach of the collective agreement.**

[29] The Court is not satisfied, however, that the principle of exclusive
representation gives the Union the right to vote the employees’ and retirees’ claims in
the CCAA.

[30] First, the principle of exclusive representation relates to claims under the
collective agreement. It does not give the Union the right to vote for the employees
and retirees in all circumstances. For example, employees retain the right to vote
individually on such important issues as the acceptance of a collective agreement or
the decision to strike. The vote on a plan under the CCAA is not the exercise of a
claim under the collective agreement. In some cases (although not in the present
matter), the vote may determine whether the employer continues its operations and
whether the employees keep their jobs.

> Noél v. Société d’énergie de la Baie James, 2001 SCC 39, par. 41.
¥ RSNL 1990, chapter L-1.
% Québec (Procureur général) c. Désir, 2008 QCCA 1756, par. 8.
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[31] Further, the Union was not able to point to any authority extending the
principle of exclusive representation to voting on a proof of claim with the result that
the union had the right to vote on behalf of its members without any court
authorization. There are a few examples of CCAA proceedings where the court has
authorized the union to vote the claims of its members,'® but no example was given to
the Court of any case where the court concluded that the union had the right to vote
on behalf of its members without such authorization.

[32] Finally, the Court notes that if the right to vote on behalf of the members
belongs to the Union pursuant to the principle of exclusive representation, then the
proposed opt-out would be a breach of that monopoly and would be invalid.

[33] These arguments lead the Court to dismiss the Union’s argument that it has
the right to vote on behalf of the unionized employees and retirees pursuant to the
principle of exclusive representation.

3. Discretionary deemed proxy

[34] The Court will analyze the appropriateness of a discretionary deemed proxy by
asking several questions.

3.1 Is adeemed proxy appropriate?

[35] First, before giving a deemed proxy to anyone, the Court must be satisfied that
there is a valid reason to do so.

[36] The Representative Employees and the Union plead that the deemed proxy is
necessary to ensure that all of the employees and retirees exercise their right to vote.
In his affidavit, Michael Keeper, one of the Representative Employees, states the
following:

24. Individual voting by the 690 Salaried Members, as advocated by the
Monitor and CCAA Parties, is completely inappropriate for our large,
vulnerable creditor group who are not sophisticated commercial creditors. The
Salaried Members are spread across Canada, many in the remote regions.
This will make it impossible to reach many of them with the Proposed Plan, all
the related documents, and the associated ballot in time to allow them to cast
their vote. Many Salaried Members are old and infirmed, living in nursing home
facilities, do not have internet access or fax machines, and many cannot
understand complex legal documents, such as the Proposed Plan, the court
orders, and the Monitor's Reports. For many, they will not understand the
nature or consequences of the Proposed Plan and how it affects them, and it
is not practical for Representative Counsel nor the Representatives to contact

> See the meeting orders issued with respect to U.S. Steel Canada Inc., Collins & Aikman Canada

Inc., Nortel Networks Corporation, Hollinger Canadian Publishing Holdings Co., Co-op Atlantic and
NewPage Port Hawkesbury Corp., and the Frequently Asked Questions with respect to Fraser
Papers inc.
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every one of them to provide advice and answer their questions in time to
ensure that they are able to make an informed decision as to their rights and
how the Proposed Plan impacts them.

[37] Nicolas Lapierre, the Union representative responsible for this matter, makes
similar comments in his sworn declaration:

16. En effet, jai lu le Plan et l'ensemble des documents qui
'accompagnent, que je trouve compliqués et difficiles & comprendre;

17. En raison de cette complexité, plusieurs Membres ne seront pas en
mesure de comprendre ce qu’ils doivent faire avec ces documents ou ce qu’ils
signifient, d’autant plus que certains de ces travailleurs sont partiellement ou
totalement analphabétes, alors que d’autres sont agés et maladies a un point
tel ou ils ne sont plus en mesure de s’occuper de leurs affaires par eux-
mémes;

18. Il'y a ainsi de réelles possibilités que les Membres ne soient pas en
mesure de voter ou de désigner quelqu’un pour le faire en leur nom, ce qui
équivaudrait a les priver de leur droit de vote.

[38] The Court considers these concerns to be somewhat overstated. There is
nothing exceptional about the Wabush employees and retirees as compared to the

employees and retirees of other companies. It should be possible to reach the great
majority of them. While some of them may not have access to the internet or a fax
machine, the Court doubts that the number is large. While some may not have the
capacity to make a decision, there is likely someone who can make a decision on
their behalf. The Plan itself is a complicated legal document that uses language which
is difficult to understand, but the Monitor’s reports are much easier to understand and
the parties have the opportunity to include in the package that goes to the creditors a
letter explaining matters in even simpler terms. The decision that the employees and
retirees have to take is a fairly simple yes or no decision and the consequences of
each decision can be explained.

[39] Nevertheless, it remains clear that a number of votes will be lost. Each
employee and retiree has the right to vote on the Plan and every vote is important.
One of the Court’s objectives in this matter is to ensure that each employee and
retiree is given the opportunity to vote and the Court’s hope is that all will vote. The
deemed proxy is a way to achieve that result.

[40] In addition to the cases where a deemed proxy was given to the union,® the
parties point to only three examples of cases where deemed proxies were given to
vote on behalf of non-unionized employees and retirees.!” The CCAA Parties and the
Monitor distinguish those cases on the basis that the deemed proxies were to vote in
favour of the plan.

[41] These examples of deemed proxies confirm that the Court has jurisdiction to
give deemed proxies in the present matter. That jurisdiction is not affected by whether
the vote is in favour of the plan or against it.

16 H
Ibid.
7" See the Nortel, Hollinger and U.S. Steel meeting orders.
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[42] The CCAA Parties and the monitor also argue that a deemed proxy gives the
proxy holder too much leverage.

[43] The Court does not agree. The deemed proxy simply ensures that the
employees and retirees exercise the leverage that they should have, based on their
numbers and the value of their claims.

[44] For all of these reasons, the Court concludes that it is appropriate to give a
deemed proxy.

3.2  Who should exercise the deemed proxy?

[45] The Representative Employees and the Union argue that their counsel should
exercise the deemed proxy.

[46] The Court agrees.

[47] The Representative Employees were appointed by the Court for the purpose
of representing the non-unionized employees and retirees. The Union is given that
role by statute. They are the appropriate representatives to exercise the deemed
proxies.

[48] The Court adopts the following reasoning of Justice Wilton-Siegel in the U.S.
Steel CCAA proceedings:

[15] Further, | am satisfied that it is appropriate that Representative
Counsel act as the deemed proxy for the administrator for the non-unionized
pension plans and for the current and former non-unionized employees having
OPEB claims, given the active involvement of Representative Counsel in these
proceedings to date on behalf of, and the commonality of interest of, the
current and former non-unionized employees. | note as well that a procedure
exists for individuals who have opted to represent themselves, and for
individuals who have been represented by Representative Counsel but who
choose to participate directly at the creditors meetings, to appoint an
alternative proxy or to attend and vote in person at the creditors meetings.*®

[49] The CCAA Parties and the Monitor argue that there is no commonality of
interest in the present matter in that not all of the employees and retirees have both a
pension claim and an OPEB claim. They argue that some employees and retirees
may want the pension issues pursued rather than the OPEB claims while others may
want the opposite, because of their personal circumstances.

[50] Those considerations may be relevant in assessing whether it is appropriate
for the Representative Employees and the Union to pursue the deemed trust for the
pension claims. However, that matter is not before the Court today and that issue was
not raised when the matter was before the Court.

[51] Moreover, these considerations are of no relevance on the deemed proxy
issue: the pension issues are excluded from the Plan and the only issue being raised
is whether the settlement with the NFA should have generated more for the
unsecured creditors. No employee or retiree has a divergent interest on this issue.

¥ U.S. Steel Canada Inc. (Re), 2017 ONSC 1967, par. 15.
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[52] The Court therefore concludes that counsel for the Representative Employees
and for the Union are the appropriate persons to hold the deemed proxies.

3.3  Should the deemed proxy be discretionary?

[53] The Representative Employees and the Union say that they have not yet taken
a position on whether they will vote for or against the Plan. They have concerns as to
whether the settlement with the NFA is the best deal that could be achieved, but they
have not had any discussions with the Monitor or with anyone else. They anticipate,
as do the CCAA Parties and the Monitor, that there will be further discussions and
negotiations right up until the vote. In that context, the Representative Employees and

the Union ask that the proxy holder be allowed to vote the claims in his or her
discretion. They argue that an employee or retiree who wants to vote for or against
the Plan can opt out of the deemed proxy by attending the meeting, by appointing a
different proxy, or by indicating his or her vote on the proxy form.

[54] The discretionary deemed proxy is fundamentally undemocratic. The deemed
proxy is intended to ensure that all of the employee and retiree claims are voted. But
making it discretionary has the effect of taking away the individuals’ right to vote or
even to know how his or her claim is being voted and giving it to someone else. This
IS not a good outcome.

[55] The opt-out right suggested by counsel for the Representative Employees and
the Union does not solve these problems. If negotiations and discussions continue
right up to the vote, as the parties seem to anticipate, the employees and retirees will
have to decide whether to opt out on the basis of a Plan that may not the final version
and without knowing the final recommendation of the Representative Employees and
the Union or the position the proxy holder will take on their behalf if they do not opt
out.

[56] The CCAA Parties and the Monitor argue that there is no precedent for such a
discretionary deemed proxy. They argue that the few examples of deemed proxies all
provide that the proxy holder will vote in favour of the plan. They found no examples
of deemed proxies to vote against the plan or to vote in the discretion of the proxy
holder. The Representative Employees and the Union did not submit any examples
either.

[57] The Representative Employees and the Union plead that there is no difference
between a deemed proxy to vote in favour of the plan and a deemed proxy to vote
against it. The Court agrees in principle. In the three examples of deemed proxies to
vote in favour of the plan, it appears from the materials that the representatives of the
employees participated or were consulted in the preparation of the plan and were
prepared to support it. The practical reality is that there are no deemed proxies to
vote against a plan because if the employees representatives are consulted before
the plan is filed and they are opposed to the plan, the plan will likely be modified
before it is filed in order to gain their support.

[58] The problem in the present matter is that there were no negotiations or
discussions prior to the filing of the Plan and there have been no discussions in the
three weeks since the filing of the Plan. Everyone is waiting for this order before they
begin serious discussions.
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[59] That is unfortunate. The negotiations anticipated by the parties will have the
effect of depriving the employees and retirees of any real participation in the process.
There will be a meeting to explain the Plan to them, but subsequent negotiations will
mean that the Plan as explained to them is not the final version of the Plan. If
negotiations continue up until the meeting, there will be no time to explain the final
version of the Plan to the employees and retirees.

[60] In other words, the justification for the discretionary deemed proxy is that the
Representative Employees and the Union cannot take a final position on the Plan
today and that the Plan may be amended up until the vote. The solution is to give
them more time to take a final position and to ensure that the Plan is not amended
after they take that final position, not to give them the right to vote the individuals’
claims in their discretion.

[61] For these reasons, the Court will not authorize a discretionary deemed proxy.
The deemed proxy must be either a deemed proxy to vote for the Plan or a deemed
proxy to vote against it. The Court will delay the mailing of the Meeting Materials to
allow the parties to have the discussions and negotiations that should have taken
place before now so that the Representative Employees and the Union can take a
final position for or against the Plan.

CONCLUSIONS
[62] As aresult, the Court will order the following.

[63] The date of the meetings will remain June 18, 2018. That is two months from
now. There is time for the parties to discuss the current version of the Plan and either
satisfy themselves that it is reasonable or negotiate changes to it. The Court will give
them one month to do so.

[64] The date for mailing the Meeting Materials to the creditors will be pushed back
to May 21, 2018 to allow for this month of negotiations. The Meeting Materials will
include the final version of the Plan as well as letters from counsel for the
Representative Employees and the Union in which they must take a position for or
against the Plan. The deemed proxy will be to vote in accordance with that
recommendation. That way, the employees and retirees will have the opportunity to
make a real choice, based on the final version of the Plan and in full knowledge of
how their claim will be voted if they do not execute a proxy.

[65] It follows that there can be no amendments to the Plan after May 18, 2018
without the authorization of the Court. Moreover, any amendment authorized after
that date will likely involve the postponement of the creditors’ meetings scheduled for
June 18, 2018.

FOR THESE REASONS, THE COURT:

[66] GRANTS the Plan Filing and Meetings Order as amended by the Court and
annexed to this judgment;

[67] ORDERS the parties not to amend the Plan after May 18, 2018 without the
authorization of the Court;
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[68] RESERVES the right of the parties to make further representations to the
Court with respect to the documents to be mailed to the creditors on May 21, 2018;

[69] THE WHOLE, WITHOUT COSTS.

STEPHEN W. HAMILTON, J.S.C.
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SUPERIOR COURT
CANADA
PROVINCE OF QUEBEC
DISTRICT OF MONTREAL
NC: 500-11-048114-157
DATE: April 20, 2018

PRESIDING THE HONOURABLE STEPHEN W. HAMILTON J.S.C.

IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF:

BLOOM LAKE GENERAL PARTNER LIMITED
QUINTO MINING CORPORATION

8568391 CANADA LIMITED

CLIFFS QUEBEC IRON MINING ULC
WABUSH IRON CO. LIMITED

WABUSH RESOURCES INC.
Petitioners
-and-

THE BLOOM LAKE IRON ORE MINE LIMITED PARTNERSHIP
BLOOM LAKE RAILWAY COMPANY LIMITED
WABUSH MINES
ARNAUD RAILWAY COMPANY
WABUSH LAKE RAILWAY COMPANY LIMITED
Mises-en-cause
(Petitioners and Mises-en-cause hereinafter the “CCAA Parties”)
-and-
FTI CONSULTING CANADA INC.
Monitor

PLAN FILING AND MEETINGS ORDER

HAVING READ the CCAA Patrties’ (the "Petitioners") Amended Motion for the

Issuance of a Plan Filing and Meetings Order, and the attached exhibits thereof, and
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the affidavit in support thereof (the “Motion”), the Monitor’s Forty-Fourth Report and
the submissions of counsels for the Petitioners, the Monitor and other interested
parties;

GIVEN the provisions of the Initial Orders granted on January 27, 2015 and May 20,
2015, as subsequently amended, rectified or restated (together, the “Initial Orders”);

GIVEN the provisions of the Companies’ Creditors Arrangement Act, R.S.C. 1985, C.
c-36 (the “CCAA").

THE COURT:
1. GRANTS the Motion.

Service

2. DECLARES that the Petitioners have given sufficient prior notice of the presentation
of this Motion to interested parties and that the time for service of the Motion herein
be and is hereby abridged.

Definitions

3. DECLARES that the capitalized terms not otherwise defined in this Order shall have
the meanings ascribed in Schedule "A" attached hereto. The following terms shall
have the meanings set out below:

3.1 "Chair" shall have the meaning ascribed to such term in Paragraph 29;

3.2 “Creditor Letter” means the letter (in English and French) sent to Affected
Unsecured Creditors in substantially the form of Schedule “B” hereto;

3.3 "Meeting Materials" shall have the meaning ascribed to such term in
Paragraph 8;

3.4 "Notice of Creditors’ Meetings and Sanction Hearing" means the notice
which shall be given to the Affected Unsecured Creditors of the Meetings to be
held for the approval of the Plan, and of the Sanction Hearing of the Plan, being
substantially in the form of Schedule “C” hereto;

3.5 “Proxy” means a proxy and instructions to Affected Unsecured Creditors for
explaining how to complete same, substantially in the form of Schedule “D”
hereto;

3.6 ‘Resolution” means the resolution substantially in the form attached as

Schedule “E”; and

3.7 “Website” means http://cfcanada.fticonsulting.com/bloomlake.

Joint Plan of Compromise and Arrangement

4. ORDERS that the Joint Plan of Compromise and Arrangement pursuant to the CCAA
filed by the Participating CCAA Parties dated April 16, 2018, (as may be amended,
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supplemented and restated from time to time, the “Plan”) is hereby accepted for filing,
and the Participating CCAA Parties are hereby authorized to seek approval of the
Plan from the Affected Unsecured Creditors in the manner set forth herein.

ORDERS that the Participating CCAA Parties, be, and they are hereby, authorized to
file, in accordance with its terms, any amendment, restatement, modification of or
supplement to, the Plan (each a "Plan Modification") prior to May 18, 2018 pursuant
to and in accordance with the terms of the Plan, in which case any such Plan
Modification shall, for all purposes, be and be deemed to form part of and be
incorporated into the Plan. The Participating CCAA Parties shall [...] include any such
Plan Modification [...] in_the Meeting Materials. The Participating CCAA Parties may
give natice of any such Plan Madification [...] by notice which shall be sufficient if [...]
provided to those Persons listed on the service list posted on the Website (as
amended from time to time, the “Service List”). The Monitor shall post on the
Website, as soon as practicable, any such Plan Modification, with notice of such
posting forthwith provided to the Service List. Any Plan Modification after May 18,
2018 requires Court authorization, and the Court will determine what notice is
required and whether the Meetings scheduled for June 18, 2018 will be postponed.

ORDERS that after the Meetings (and both prior to and subsequent to the obtaining of
the Sanction Order), the Participating CCAA Parties may at any time and from time to
time effect a Plan Modification pursuant to and in accordance with the terms of the
Plan and with the authorization of the Court. The Monitor shall forthwith post on the
Website any such Plan Modification, with notice of such posting forthwith provided to
the Service List.

Form of Documents

7.

ORDERS that the forms of: (i) the Notice of Creditors' Meetings and Sanction
Hearing, (ii) the Creditor Letter, (iii) the Proxy, and (iv) the Resolution are each hereby
approved, and the Monitor, in consultation with the Participating CCAA Parties, is
authorized to make such minor changes to such forms of documents as it consider
necessary or desirable to conform the content thereof to the terms of the Plan or this
Order or any further Orders of the Court.

Notification Procedures

8.

ORDERS that the Monitor shall cause to be sent, by regular mail, courier or email a
copy of the Notice of Creditors’ Meetings and Sanction Hearing, the Creditor Letter,
the Proxy, the Resolution, the Plan, and this Order (collectively, with the Report of the
Monitor to be filed in connection with the Meetings, the “Meeting Materials”) as soon
as reasonably practicable after the granting of this Order and, in any event, no later
than 5:00 p.m. (Eastern time) on May 21, 2018 to each Affected Unsecured Creditor
known to the Monitor as of the date of this Order at the address for such Affected
Unsecured Creditor set out in such Affected Unsecured Creditor's Proof of Claim or to
such other address that has been provided to the Monitor by such Affected
Unsecured Creditor pursuant to Paragraph 34 or 36.

ORDERS that the Monitor shall (i) forthwith publish on the Website an electronic copy
of the Meeting Materials, (ii) send a copy of the Meeting Materials to the Service List,
and (iii) provide a copy to any Affected Unsecured Creditor upon written request by
such Affected Unsecured Creditor provided that such written request is received by
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the Monitor no later than three (3) Business Days prior to the Meetings (or any
adjournment thereof).

10. ORDERS that the Participating CCAA Parties and the Monitor be and they are hereby
authorized to provide such supplemental information (“Additional Information”) to
the Meeting Materials as the Participating CCAA Parties may determine, with the
consent of the Monitor, and the Additional Information shall be distributed or made
available by posting on the Website and served on the Service List, and any such
other method of delivery that the Participating CCAA Parties, with the consent of the
Monitor, determine is appropriate.

11. ORDERS that the publications and/or delivery referred to in Paragraphs 8, 9 and 10
hereof, shall constitute good and sufficient service of the Meeting Materials on all
Persons who may be entitled to receive notice thereof, or of these proceedings, or
who may wish to be present in person or represented by proxy at the Meeting in
respect of the Unsecured Creditor Class to which each such Person belongs, or who
may wish to appear in these proceedings, and no other form of notice or service need
be made on such Persons, and no other document or material need be served on
such Persons in respect of these proceedings.

12. ORDERS that the non-receipt of a copy of the Meeting Materials beyond the
reasonable control of the Monitor shall not constitute a breach of this Order and the
non-receipt of a copy of the Meeting Materials shall not invalidate any resolution
passed or proceedings taken at the Meetings.

Employee Addresses and Information

13. ORDERS that the Monitor is hereby authorized to deliver to Employees with Proven or
Unresolved Claims a notice that such Employees must provide their Social Insurance
Numbers to the Monitor as a condition to receiving any distributions under the Plan.

Limited Substantive Consolidation of certain Participating CCAA Parties

14. ORDERS that the following Participating CCAA Parties shall be substantively
consolidated for the purposes of voting and distribution on the Plan, and all references
in this Order to Participating CCAA Parties shall mean to such Participating CCAA
Parties, as so consolidated:

14.1 CQIM and Quinto (together, the “CQIM/Quinto Parties”);
14.2 BLGP and BLLP (together, the “BL Parties”); and

14.3 Wabush Iron, Wabush Resources and the Wabush Mines (together, the
“Wabush Mines Parties”).

Classes of Unsecured Creditors

15. ORDERS that the Affected Unsecured Creditors with respect of each Participating
CCAA Party shall be grouped into the following classes for voting (in respect of their
Eligible Voting Claims) and distribution purposes (in respect of their Proven Claims)
(each an “Unsecured Creditor Class” and together the “Unsecured Creditor
Classes”):
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15.1 CQIM/Quinto Unsecured Creditor Class: being Affected Unsecured Creditors
of any of the CQIM/Quinto Parties;

15.2 BL Parties Unsecured Creditor Class: being Affected Unsecured Creditors of
any of the BL Parties;

15.3 Wabush Mines Unsecured Creditor Class: being Affected Unsecured
Creditors of any of the Wabush Mines Parties;

15.4 Arnaud Unsecured Creditor Class: being Affected Unsecured Creditors of
Arnaud; and

15.5 Wabush Railway Unsecured Creditor Class: being Affected Unsecured
Creditors of Wabush Railway.

Meetings

16.

17.

18.

DECLARES that the Participating CCAA Parties are hereby authorized to call, hold
and conduct the following Meetings, being understood that there will be a separate
Meeting for each Unsecured Creditor Class listed below, in Montréal, Québec, for the
purpose of voting upon, with or without variation, the Resolution to approve the Plan:

1. Meeting of CQIM/Quinto Unsecured Creditor Class: June 18, 2018 at 9:30
a.m. Montréal time at Norton Rose Fulbright Canada LLP, Suite 2500, 1
Place Ville Marie Montréal, QC H3B 1R1

2. Meeting of BL Parties Unsecured Creditor Class: June 18, 2018 at 9:30
a.m. Montréal time at Norton Rose Fulbright Canada LLP, Suite 2500, 1
Place Ville Marie Montréal, QC H3B 1R1

3. Meeting of Wabush Mines Unsecured Creditor Class: June 18, 2018 at
11:00 a.m. Montréal time at Norton Rose Fulbright Canada LLP, Suite 2500,
1 Place Ville Marie Montréal, QC H3B 1R1

4. Meeting of Arnaud Unsecured Creditor Class: June 18, 2018 at 11:00 a.m.
Montréal time at Norton Rose Fulbright Canada LLP, Suite 2500, 1 Place Ville
Marie Montréal, QC H3B 1R1

5. Meeting of Wabush Railway Unsecured Creditor Class: June 18, 2018 at
11:00 a.m. Montréal time at Norton Rose Fulbright Canada LLP, Suite 2500,
1 Place Ville Marie Montréal, QC H3B 1R1

DECLARES that the only Persons entitled to notice of, to attend and speak at a
Meeting are Eligible Voting Creditors of such Unsecured Creditor Class (or their
respective duly appointed Proxy holders and their legal counsel), representatives of
the Monitor, the Participating CCAA Parties, all such parties’ financial and legal
advisors, Salaried Members Representative Counsel, USW Counsel, the Chair (as
defined below), the secretary and any scrutineers appointed in accordance with
Paragraph 31 hereof. Any other Person may be admitted to the Meetings on invitation
of the Participating CCAA Parties or the Monitor.

ORDERS that any Proxy which any Eligible Voting Creditor wishes to submit in
respect of a Meeting (or any adjournment, postponement or other rescheduling
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thereof) must be substantially in the form attached hereto as Schedule "D" (or in
such other form acceptable to the Monitor or the Chair).

ORDERS that any Proxy in respect of a Meeting (or any adjournment, postponement
or other rescheduling thereof) must be received by the Monitor in accordance with
Paragraph 36 hereof by 5:00 p.m. (Eastern time) June 14, 2018 (the “Proxy
Deadline”), being two (2) Business Days prior to the date set for the Meetings in
Paragraph 16 hereof. The Monitor is hereby authorized to use reasonable discretion
as to the adequacy of compliance with respect to the manner in which a Proxy is
completed.

ORDERS that, in the absence of instruction to vote for or against the approval of the
Resolution in a duly signed and returned Proxy that appoints a representative of the
Monitor as Proxy holder, the Proxy shall be deemed to include instructions to vote for
the approval of the Resolution, provided the Proxy holder does not otherwise revoke
the Proxy by written notice to the Monitor delivered so that it is received by the
Monitor no later than the Proxy Deadline.

ORDERS that the quorum required at each Meeting shall be one Eligible Voting
Creditor present at each Meeting in person or by Proxy. If the (a) requisite quorum is
not present at any Meeting, or (b) any Meeting is adjourned, postponed or
rescheduled by the Chair (whether (i) by the request of the Participating CCAA
Parties; (ii) by vote of the majority in value of Affected Unsecured Creditors holding
Eligible Voting Claims in person or by Proxy at any Meeting; or (iii) otherwise as
determined by the Chair), then any such Meetings shall be adjourned, postponed or
rescheduled to such time(s) and place(s) as the Chair deems necessary or desirable.

ORDERS that the Chair, with the consent of the Participating CCAA Parties and the
Plan Sponsors, not to be unreasonably withheld, be and he or she is hereby,
authorized to adjourn, postpone or otherwise reschedule any Meeting on one or more
occasions to such time(s), date(s) and place(s) as the Chair, with the consent of the
Participating CCAA Parties and Plan Sponsors, not to be unreasonably withheld,
deem necessary or desirable (without the need to first convene any such Meetings for
the purpose of any adjournment, postponement or other rescheduling thereof). None
of the Participating CCAA Parties, the Chair or the Monitor shall be required to deliver
any notice of the adjournment, postponement or rescheduling of the Meeting(s) or
adjourned Meeting(s), as applicable, provided that the Monitor shall:

22.1 announce the adjournment, postponement or rescheduling of the applicable
Meeting(s) or adjourned Meeting(s) to the participants at the applicable
Meeting(s) if the commencement of the Meeting(s) has occurred prior to the
adjournment, postponement or rescheduling;

22.2 post notice of the adjournment, postponement or rescheduling at the originally
designated time and location of each of the Meeting(s) or adjourned Meeting(s),
as applicable;

22.3 forthwith post notice of the adjournment, postponement or rescheduling on the
Website; and

22.4 provide notice of the adjournment, postponement or rescheduling to the Service
List forthwith. Any Proxies validly delivered in connection with the Meeting(s)
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shall be accepted as Proxies in respect of any adjourned, postponed or
rescheduled Meeting(s).

DECLARES that the only Persons entitled to vote at a Meeting shall be Eligible Voting
Creditors of such Unsecured Creditor Class or their Proxy holders. Each Eligible
Voting Creditor will be entitled to a vote with a value equal to the value in dollars of its
Voting Claim, and/or the value in dollars of its Unresolved Voting Claim, if any, as
determined in accordance with this Paragraph 23 of this Order.

ORDERS that the dollar value of an Unresolved Voting Claim for voting purposes at
the applicable Meeting shall be: (i) the amount set out in such Creditor's Proof of
Claim if no Notice of Allowance or Notice of Revision or Disallowance (in each case
as defined in the Amended Claims Procedure Order) has been issued; (ii) the amount
set out in the Notice of Revision or Disallowance in respect of such Claim if no Notice
of Dispute (as defined in the Amended Claims Procedure Order) has been filed and
the time for doing so has not expired; (iii) the amount set out in the Notice of Dispute
in respect of such Claim if a Notice of Dispute has been timely filed, in all respects
without prejudice to the determination of the dollar value of such Affected Unsecured
Claim for distribution purposes in accordance with the Amended Claims Procedure
Order; or (iv) the amount as may be agreed to between the Monitor and the Affected
Unsecured Creditor, or between the Monitor and the Salaried Members
Representative Counsel or the Monitor and the USW Counsel, as applicable.

DECLARES that in respect of the Eligible Voting Claims of the Salaried Members and
the USW Members:

25.1 The Salaried Members Representative Counsel shall be deemed to be a Proxy
holder in respect of each Eligible Voting Claim related to or arising from the
employment of the Salaried Members and shall be entitled to vote them at a
Meeting on their behalf, without the requirement for any Salaried Member to
submit a Proxy to the Monitor, save in respect of any Salaried Member who,
prior to a Meeting, notifies the Monitor by an instrument in writing that he
revokes this deemed Proxy;

25.2 The USW Counsel shall be deemed to be a Proxy holder in respect of each
Eligible Voting Claim related to or arising from the employment of the USW
Members and shall be entitled to vote them at a Meeting on their behalf, without
the requirement for any USW Member to submit a Proxy to the Monitor, save in
respect of any USW Member who, prior to a Meeting, notifies the Monitor by an
instrument in writing that he revokes this deemed Proxy; and

25.3 The Salaried Members Representative Counsel and the USW Counsel shall
vote each Eligible Voting Claim in accordance with the recommendation made
by the Salaried Members Representative Counsel to the Salaried Members and
by USW Counsel to the USW Members in the Meeting Materials.

For greater certainty, however, only the Pension Plan Administrator or its designated
Proxy may vote the Pension claims.

ORDERS that a Voting Claim or Unresolved Voting Claim shall not include fractional
numbers and shall be rounded down to the nearest whole Canadian dollar amount.
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ORDERS that the Monitor shall keep a separate record of the votes cast by Affected
Unsecured Creditors holding Unresolved Voting Claims and shall report to the Court
with respect thereto at the Sanction Motion.

ORDERS that the results of any and all votes conducted at the Meetings shall be
binding on all Affected Unsecured Creditors, whether or not any such Affected
Unsecured Creditor is present or voting at the Meetings.

ORDERS that a representative of the Monitor shall preside as the chair of each
Meeting (the “Chair”) and, subject to any further order of this Court, shall decide all
matters relating to the conduct of such Meeting. The Participating CCAA Party and
any Eligible Voting Creditor may appeal from any decision of the Chair to the Court,
within three (3) Business Days of any such decision.

DECLARES that, at each Meeting, the Chair is authorized to direct a vote on the
Resolution to approve the Plan, and any amendments thereto made in accordance
with Paragraph 5 of this Order.

ORDERS that the Monitor may appoint scrutineers for the supervision and tabulation
of the attendance at, quorum at and votes cast at each Meeting. Person(s) designated
by the Monitor shall act as secretary at each Meeting.

ORDERS that the Monitor shall be directed to calculate the votes cast at each
Meeting called to consider the Plan and report the results in accordance with
Paragraph 42 of this Order.

ORDERS that an Affected Unsecured Creditor that is not an individual may only
attend and vote at a Meeting if it has appointed a Proxy holder to attend and act on its
behalf at such Meeting.

Notice of Transfers

34.

35.

ORDERS that, for purposes of voting at a Meeting, if an Affected Unsecured Creditor
transfers or assigns all of its Affected Unsecured Claim, then the transferee or
assignee shall only be entitled to vote and attend the applicable Meeting if the
transferee or assignee delivers evidence satisfactory to the Monitor of its ownership of
all of such Affected Unsecured Claim and a written request to the Monitor, not later
than 5:00 pm on the date that is seven (7) days prior to the date of the Meeting, or
such later time that the Monitor may agree to, that such transferee's or assignee's
name be included on the list of Eligible Voting Creditors entitled to vote, either in
person or by proxy, the transferor's or assignor's Voting Claim or Unresolved Voting
Claim, as applicable, at the applicable Meeting in lieu of the transferor or assignor.

ORDERS that if the holder of an Affected Unsecured Claim or any subsequent holder
of the whole of an Affected Unsecured Claim who has been acknowledged by the
Monitor as the Affected Unsecured Creditor in respect of such Affected Unsecured
Claim, transfers or assigns the whole of such Claim to more than one Person or part
of such Claim to another Person or Persons, such transfer or assignment shall not
create a separate Affected Unsecured Claim or Affected Unsecured Claims and such
Affected Unsecured Claim shall continue to constitute and be dealt with as a single
Claim as if such Claim (or portion of such Claim) had not been transferred or
assigned, notwithstanding such transfer or assignment, and the Monitor and the
Participating CCAA Parties shall in each such case not be bound to recognize or
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acknowledge any such transfer or assignment and shall be entitled to give notices to
and to otherwise deal with such Affected Unsecured Claim only as a whole and then
only to and with the Person last holding such Affected Unsecured Claim in whole as
the Affected Unsecured Creditor in respect of such Affected Unsecured Claim,
provided such Affected Unsecured Creditor may by notice in writing to the Monitor
delivered so that it is received by the Monitor on or before the tenth day prior to any
Meeting or distribution in respect of such Affected Unsecured Claim, direct that
subsequent dealings in respect of such Affected Unsecured Claim, but only as a
whole, shall be with a specified transferee or assignee and in such event, such
Affected Unsecured Creditor and such transferee or assignee of the Affected
Unsecured Claim shall be bound by any notices given to the transferor or assignor
and prior steps taken in respect of such Claim.

Notices and Communications

36. ORDERS that any notice or other communication to be given under this Order by an
Affected Unsecured Creditor to the Monitor or the Participating CCAA Parties shall be
in writing and will be sufficiently given only if given by pre-paid mail, registered mail, e-
mail, courier addressed to:

Monitor: FTI Consulting Canada Inc.

TD Waterhouse Tower

79 Wellington Street West
Suite 2010, P.O. Box 104
Toronto, ON M5K 1G8

Attention: Nigel Meakin

E-mail: bloomlake@fticonsulting.com

With a Copy to: Norton, Rose, Fulbright LLP
Suite 2500, 1 Place Ville Marie
Montréal, QC H3B 1R1

Attention: Sylvain Rigaud

E-mail: sylvain.rigaud@nortonrosefulbright.com

Participating CCAA | Bloom Lake General Partner Limited et al
Parties: c/o Blake, Cassels & Graydon LLP

199 Bay Street Suite 4000,

Commerce Court West

Toronto Ontario M5L 1A9

Attention: Clifford T. Smith, Officer

E-mail: clifford.smith@CliffsNR.com

With a Copy to: Blake, Cassels & Graydon LLP
199 Bay Street Suite 4000,
Commerce Court West
Toronto Ontario M5L 1A9

Attention: Milly Chow

E-mail: milly.chow@blakes.com
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ORDERS that any document sent by the Monitor or the Participating CCAA Parties
pursuant to this Order may be sent by e-mail, ordinary mail, registered mail or courier.
A Creditor shall be deemed to have received any document sent pursuant to this
Order two (2) Business Days after the document is sent by mail and one (1) Business
Day after the document is sent by courier or e-mail. Documents shall not be sent by
ordinary or registered mail during a postal strike or work stoppage of general
application. For greater certainty, the Monitor shall not be deemed to have received
any document unless and until such document is actually received by the Monitor at
the address noted above.

ORDERS that, in the event that the day on which any notice or communication
required to be delivered pursuant to this Order is not a Business Day, then such
notice or communication shall be required to be delivered on the next Business Day.

ORDERS that if, during any period during which notices or other communications are
being given pursuant to this Order, a postal strike or postal work stoppage of general
application should occur, such notices or other communications sent by ordinary or
registered mail and then not received shall not, absent further Order of this Court, be
effective and notices and other communications given hereunder during the course of
any such postal strike or work stoppage of general application shall only be effective if
given by courier, personal delivery or e-mail in accordance with this Order.

ORDERS that all references to time in this Order shall mean prevailing local time in
Montréal, Québec and any references to an event occurring on a Business Day shall
mean prior to 5:00 p.m. on the Business Day unless otherwise indicated.

ORDERS that references to the singular shall include the plural, references to the
plural shall include the singular and to any gender shall include the other gender.

Sanction Hearing

42.

43.

44.

ORDERS that the Monitor shall provide a report to the Court as soon as practicable
after the Meetings by no later than June 21, 2018 (the "Monitor's Report Regarding
the Meetings") with respect to:

42.1 the results of voting at the Meetings;

42.2 whether the Required Majority of each Unsecured Creditor Class has approved
the Plan;

42.3 the separate tabulation of the Unresolved Voting Claims as required by
Paragraph 27; and

42.4 in its discretion, any other matter relating to the Participating CCAA Parties'
motion(s) seeking sanction of the Plan.

ORDERS that an electronic copy of the Monitor's Report Regarding the Meetings, the
Plan, including any Plan Modification, and a copy of the materials filed in respect of
the Sanction Motion shall be posted on the Website prior to the Sanction Motion.

ORDERS that in the event the Plan has been approved by the Required Majority of
each Unsecured Creditor Class, the Participating CCAA Parties may seek the
sanction of the Plan before this Court on June 29, 2018 (the “Sanction Motion”), or
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such later date as the Monitor may advise the Service List in these proceedings,
provided that such later date shall be acceptable to the Participating CCAA Parties,
the Parent and the Monitor.

ORDERS that service of this Order by the CCAA Parties to the parties on the Service
List, the delivery of the Meeting Materials in accordance with Paragraph 8 hereof and
the posting of the Meeting Materials on the Website in accordance with Paragraph 9
hereof shall constitute good and sufficient service and notice of the Sanction Motion.

ORDERS that in the event that the Sanction Motion is adjourned, only those Persons
appearing on the Service List as of the date of service shall be served with notice of
the adjourned date.

ORDERS that, subject to any further Order of the Court, in the event of any conflict,
inconsistency, ambiguity or difference between the provisions of the Plan and this
Order, the terms, conditions and provisions of the Plan, as sanctioned, shall govern
and be paramount, and any such provision of this Order shall be deemed to be
amended to the extent necessary to eliminate any such conflict, inconsistency,
ambiguity or difference.

ORDERS that any person who wishes to oppose the Sanction Motion shall serve
upon the parties on the Service List, and file with the Court a copy of the materials to
be used to oppose the Sanction Motion by no later than 5:00 p.m. (Eastern time) on
June 26, 2018 or, if applicable, four days’ prior to any adjourned or rescheduled
Sanction Motion.

Monitor’s Role

49.

50.

ORDERS that the Monitor, in addition to its prescribed rights and obligations under (i)
the CCAA,; (ii) the Initial Orders; and (iii) the Amended Claims Procedure Order, is
hereby directed and empowered to take such other actions and fulfill such other roles
as are authorized by this Order.

ORDERS that: (i) in carrying out the terms of this Order, the Monitor shall have all the
protections given to it by the CCAA, the Initial Orders, the Amended Claims Procedure
Order, and any other Order granted in these CCAA Proceedings and as an officer of
the Court, including the stay of proceedings in its favour; (ii) the Monitor shall incur no
liability or obligation as a result of carrying out the provisions of this Order, save and
except for any gross negligence or wilful misconduct on its part; (iii) the Monitor shall
be entitled to rely on the books and records of the Participating CCAA Parties and any
information provided by the Participating CCAA Parties, and any information acquired
by the Monitor as a result of carrying out its duties under this Order without
independent investigation; and (iv) the Monitor shall not be liable for any claims or
damages resulting from any errors or omissions in such books, records or information.

Aid and Assistance of Other Courts

51.

REQUESTS the aid and recognition of any court or any judicial, regulatory or
administrative body in any province or territory of Canada and any judicial, regulatory
or administrative tribunal or other court constituted pursuant to the Parliament of
Canada or the legislature of any province or any court or any judicial, regulatory or
administrative body of the United States and of any other nation or state to act in aid
of and to be complementary to this Court in carrying out the terms of this Order.
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52. ORDERS that the Monitor shall use reasonable discretion as to the adequacy of
completion and execution of any document completed and executed pursuant to this
Order and, where the Monitor is satisfied that any matter to be proven under this
Order has been adequately proven, the Monitor may waive strict compliance with the
requirements of this Order as to the completion and execution of documents.

53. DECLARES that the Monitor may apply to this Court for advice and direction in
connection with the discharge or variation of its powers and duties under this Order.

54. ORDERS the provisional execution of this Order notwithstanding appeal.

55. THE WHOLE without costs.

STEPHEN W. HAMILTON J.S.C.

Mtre Bernard Boucher

Mtre Emily Hazlett

(Blake, Cassels & Graydon LLP)
Attorneys for the CCAA Parties

Date of hearing: April 16, 2018

Schedule A:
Schedule B:
Schedule C:
Schedule D:
Schedule E:

Definitions

Creditor Letter

Notice of Creditor's Meetings and Sanction Hearing
Proxy

Form of Resolution
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Schedule “A” to the Plan Filing and Meetings Order
Definitions

“8568391” means 8568391 Canada Limited:;

“‘“Administration Charges” means, collectively, the BL Administration Charge and the
Wabush Administration Charge in the aggregate amount of the BL Administration Charge and
the Wabush Administration Charge, as such amount may be reduced from time to time by
further Court Order;

“Affected Claim” means any Claim other than an Unaffected Claim;

“Affected Creditor” means any Creditor holding an Affected Claim, including a Non-Filed
Affiliate holding an Affected Claim and a CCAA Party holding an Affected Claim;

“Affected Unsecured Claim” means an Affected Claim that is an Unsecured Claim, including
without limitation, any Deficiency Claims;

“Affected Unsecured Creditor” means any Affected Creditor holding an Affected Unsecured
Claim, including a Non-Filed Affiliate and a CCAA Party holding an Affected Unsecured
Claim;

“Affiliate” means, with respect to any Person, any other Person who directly or indirectly
controls, is controlled by, or is under direct control or indirect common control with, such
Person, and includes any Person in like relation to an Affiliate. A Person shall be deemed to
“control” another Person if such Person possesses, directly or indirectly, the power to direct
or cause the direction of the management and policies of such other Person, whether through
ownership of voting securities, by contract or otherwise, and the term “controlled” shall have
a similar meaning;

“Allocation Methodology” means the methodology for the allocation of proceeds of
realizations of the CCAA Parties’ assets and the costs of the CCAA Proceedings amongst the
CCAA Parties and, to the extent necessary, amongst assets or asset categories, which was
approved by an Order of the Court on July 25, 2017 as may be amended upon Final
Determination of the Fermont Allocation Appeal,

“Allocated Value” means, in respect of any particular asset of a Participating CCAA Party,
the amount of the sale proceeds realized from such asset, net of costs allocated to such
asset all pursuant to the Allocation Methodology and, in respect of any Secured Claim, the
amount of such sale proceeds receivable on account of such Secured Claim after taking into
account the priority of such Secured Claims relative to other creditors holding a Lien in such
asset;

“Allowed Claim” shall have the meaning given to it in the Amended Claims Procedure Order;

“Amended Claims Procedure Order” means the Amended Claims Procedure Order dated
November 16, 2015, approving and implementing the claims procedure in respect of the
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CCAA Parties and the Directors and Officers (including all schedules and appendices
thereof);

“Applicable Law” means any law (including any principle of civil law, common law or equity),
statute, order, decree, judgment, rule, regulation, ordinance, or other pronouncement having
the effect of law, whether in Canada or any other country or any domestic or foreign province,
state, city, county or other political subdivision;

“Arnaud” means Arnaud Railway Company;
“BIA” means the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended;

“BL Administration Charge” means the charge over the BL Property created by paragraph
45 of the Bloom Lake Initial Order and having the priority provided in paragraphs 46 and 47 of
such Court Order in the amount of Cdn.$2.5 million, as such amount may be reduced from
time to time by further Court Order;

“BL Directors’ Charge” means the charge over the BL Property of the BL Parties created by
paragraph 31 of the Bloom Lake Initial Order, and having the priority provided in paragraphs
46 and 47 of such Order in the amount of Cdn.$2.5 million, as such amount may be reduced
from time to time by further Court Order;

“‘BLGP” means Bloom Lake General Partner Limited;

“‘BLLP” means The Bloom Lake Iron Ore Mine Limited Partnership;

“‘Bloom Lake CCAA Parties” means, collectively, BLGP, Quinto, 8568391, CQIM,
BLLP, and BLRC;

“BL Parties” means BLGP and BLLP;

“BL Property” means all current and future assets, rights, undertakings and properties of the
Bloom Lake CCAA Parties, of every nature and kind whatsoever, and wherever situate,
including all Cash or other proceeds thereof;

“BLRC” means Bloom Lake Railway Company Limited:;

“Business” means the direct and indirect operations and activities formerly carried on by the
Participating CCAA Parties;

“‘Business Day” means a day, other than a Saturday, a Sunday, or a non-juridical day (as
defined in article 6 of the Code of Civil Procedure, R.S.Q., c. C-25, as amended);

“Cash” means cash, certificates of deposit, bank deposits, commercial paper, treasury bills
and other cash equivalents;

“CCAA” means the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as
amended;

“CCAA Charges” means the Administration Charge and the Directors’ Charge;

“CCAA Parties” means the Wabush CCAA Parties, together with the Bloom Lake CCAA
Parties, and “CCAA Party” means any one of the CCAA Parties;

“CCAA Party Pre-Filing Interco Claims” means Claims of the Participating CCAA
Parties against other Participating CCAA Parties as set out in Schedule “H” hereto;
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“CCAA Proceedings” means the proceedings commenced pursuant to the CCAA by a Court
Order issued on January 27, 2015, bearing Court File No. 500-11-048114-157;

“Claim” means:

(a) any right or claim of any Person that may be asserted or made in whole or in part
against the Participating CCAA Parties (or any of them), whether or not asserted or
made, in connection with any indebtedness, liability or obligation of any kind
whatsoever, and any interest accrued thereon or costs payable in respect thereof, in
existence on, or which is based on, an event, fact, act or omission which occurred in
whole or in part prior to the applicable Filing Date, at law or in equity, by reason of the
commission of a tort (intentional or unintentional), any breach of contract, lease or
other agreement (oral or written), any breach of duty (including, without limitation, any
legal, statutory, equitable or fiduciary duty), any breach of extra-contractual obligation,
any right of ownership of or title to property, employment, contract or assets or right to
a trust or deemed trust (statutory, express, implied, resulting, constructive or
otherwise) or for any reason whatsoever against any of the Participating CCAA
Parties or any of their property or assets, and whether or not any such indebtedness,
liability or obligation is reduced to judgment, liquidated, unliquidated, fixed, contingent,
matured, unmetered, disputed, legal, equitable, secured (by guarantee, surety or
otherwise), unsecured, present, future, known or unknown, and whether or not any
such right or claim is executory or anticipatory in nature, including any right or ability
of any Person to advance a claim for contribution or indemnity or otherwise with
respect to any matter, action, cause or chose in action, whether existing at present or
commenced in the future, together with any other rights or claims not referred to
above that are or would be claims provable under the BIA had the Participating CCAA
Parties (or any one of them) become bankrupt on the applicable Filing Date, including,
for greater certainty, any Tax Claim and any monetary claim in connection with any
indebtedness, liability or obligation by reason of a breach of a collective bargaining
agreement, including grievances in relation thereto, or by reason of a breach of a
legal or statutory duty under any employment legislation or pay equity legislation;

(b) a D&O Claim; and
(©) a Restructuring Claim,

provided, however, that Excluded Claims are not Claims, but for greater certainty, a Claim
includes any claim arising through subrogation or assignment against any Participating
CCAA Party or Director or Officer;

“Claims Bar Date” means as provided for in the Amended Claims Procedure Order: (a) in
respect of a Claim or D&O Claim, 5:00 p.m. on December 18, 2015, or such other date as
may be ordered by the Court; and (b) in respect of a Restructuring Claim, the later of (i) 5:00
p.m. on December 18, 2015 (ii) 5:00 p.m. on the day that is 21 days after either (A) the date
that the applicable Notice of Disclaimer or Resiliation becomes effective, (B) the Court Order
settling a contestation against such Notice of Disclaimer or Resiliation brought pursuant to
Section 32(5)(b) CCAA, or (C) the date of the event giving rise to the Restructuring Claim; or
(iif) such other date as may be ordered by the Court;

“Claims Officer” means the individual or individuals appointed by the Monitor pursuant to the
Amended Claims Procedure Order;
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“CMC Secured Claims” has the meaning ascribed thereto in the Thirty-Ninth Report dated
September 11, 2017 of the Monitor;

“‘CNR Key Bank Claims” has the meaning ascribed thereto in the Thirty-Ninth Report dated
September 11, 2017 of the Monitor;

“Conditions Certificates” means written notice confirming, as applicable, the fulfiiment or
waiver, to the extent available, of the conditions precedent to implementation of the Plan as
set out in Section 11.3 of the Plan;

“Construction Lien Claim” means a Claim asserting a Lien over real property of a
Participating CCAA Party in respect of goods or services provided to such Participating
CCAA Party that improved such real property;

“Court” means the Québec Superior Court of Justice (Commercial Division) or any appellate
court seized with jurisdiction in the CCAA Proceedings, as the case may be;

“Court Order” means any order of the Court;
“CQIM” means Cliffs Québec Iron Mining ULC;
“CQIM/Quinto Parties” means CQIM and Quinto together;

“Creditor” means any Person having a Claim, but only with respect to and to the extent of
such Claim, including the transferee or assignee of a transferred Claim that is recognized as
a Creditor in accordance with the Amended Claims Procedure Order, the Plan and the
Meetings Order, or a trustee, executor, liquidator, receiver, receiver and manager, or other
Person acting on behalf of or through such Person;

“D&O Bar Date” means 5:00 p.m. (prevailing Eastern Time) on December 18, 2015, or such
other date as may be ordered by the Court;

‘D&O Claim” means any right or claim of any Person against one or more of the Directors
and/or Officers howsoever arising on or before the D&O Bar Date, for which the Directors
and/or Officers, or any of them, are by statute liable to pay in their capacity as Directors
and/or Officers or which are secured by way of any one of the Directors’ Charges;

“‘Deficiency Claim” means, in respect of a Secured Creditor holding a Proven Secured
Claim, the amount by which such Secured Claim exceeds the Allocated Value of the
Property secured by its Lien, and for greater certainty, includes, as applicable, the
deficiency Claim, if any, of (a) the Pension Plan Administrator arising from any of the
Pension Claims being Finally Determined to be a Priority Pension Claim, and (b) the Non-
Filed Affiliate Secured Interco Claims;

“Director” means anyone who is or was or may be deemed to be or have been, whether by
statute, operation of law or otherwise, a director or de facto director of any of the Participating
CCAA Patrties, in such capacity;

“Directors’ Charges” means, collectively, the BL Directors’ Charge and the Wabush
Directors’ Charge;

“Eligible Voting Claims” means a Voting Claim or an Unresolved Voting Claim;
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“Eligible Voting Creditors” means, subject to Section 4.2(b) of the Plan, Affected Unsecured
Creditors holding Voting Claims or Unresolved Voting Claims;

“‘Employee” means a former employee of a Participating CCAA Party other than a Director or
Officer;

“Employee Priority Claims” means, in respect of a Participating CCAA Party, the following
claims of Employees of such Participating CCAA Party:

@ claims equal to the amounts that such Employees would have been qualified
to receive under paragraph 136(1)(d) of the BIA if the Participating CCAA
Party had become bankrupt on the Plan Sanction Date, which for greater
certainty, excludes any OPEB, pension contribution, and termination and
severance entitlements;

(b) claims for wages, salaries, commissions or compensation for services
rendered by such Employees after the applicable Filing Date and on or before
the Plan Implementation Date together with, in the case of travelling
salespersons, disbursements properly incurred by them in and about the
Business during the same period, which for greater certainty, excludes any
OPEB, pension contribution, and termination and severance entitlements; and

(©) any amounts in excess of (a) and (b), that the Employees may have been
entitled to receive pursuant to the Wage Earner Protection Program Act
(Canada) if such Participating CCAA Party had become a bankrupt on the
Plan Sanction Date, which for greater certainty, excludes OPEB and pension
contributions;

“Excluded Claim” means, subject to further Court Order, any right or claim of any Person
that may be asserted or made in whole or in part against the Participating CCAA Parties (or
any one of them) in connection with any indebtedness, liability or obligation of any kind which
arose in respect of obligations first incurred on or after the applicable Filing Date (other than
Restructuring Claims and D&O Claims), and any interest thereon, including any obligation of
the Participating CCAA Parties toward creditors who have supplied or shall supply services,
utilities, goods or materials, or who have or shall have advanced funds to the Participating
CCAA Parties on or after the applicable Filing Date, but only to the extent of their claims in
respect of the supply or advance of such services, utilities, goods, materials or funds on or
after the applicable Filing Date, and:

(a) any claim secured by any CCAA Charge;

(b) any claim with respect to fees and disbursements incurred by counsel for any
CCAA Party, Director, the Monitor, Claims Officer, any financial advisor
retained by any of the foregoing, or Representatives’ Counsel as approved by
the Court to the extent required;

“Fermont Allocation Appeal” means the appeal by Ville de Fermont of the judgment of the
Court in the CCAA Proceedings approving the Allocation Methodology dated July 25, 2017
under Court File Number 500-09-027026-178;

“Filing Date” means January 27, 2015 for the Bloom Lake CCAA Parties, and May 20, 2015
for the Wabush CCAA Patrties;
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“Final Determination” and “Finally Determined” as pertains to a Claim, matter or issue,
means either:

@) in respect of a Claim, such Claim has been finally determined as
provided for in the Amended Claims Procedure Order;

(b) there has been a Final Order in respect of the matter or issue; or

(©) there has been an agreed settlement of the issue or matter by the
relevant parties, which settlement has been approved by a Final Order,
as may be required, or as determined by the Monitor, in consultation
with the Participating CCAA Parties, to be approved by the Court;

“Final Order” means a Court Order, which has not been reversed, modified or vacated, and
is not subject to any stay or appeal, and for which any and all applicable appeal periods have
expired;

“‘Governmental Authority” means any government, including any federal, provincial,
territorial or municipal government, and any government department, body, ministry, agency,
tribunal, commission, board, court, bureau or other authority exercising or purporting to
exercise executive, legislative, judicial, regulatory or administrative functions of, or pertaining
to, government including without limitation any Taxing Authority;

“Government Priority Claims” means all claims of Governmental Authorities that are
described in section 6(3) of the CCAA;

“Initial Order” means, collectively, in respect of the Bloom Lake CCAA Parties, the Bloom
Lake Initial Order, and in respect of the Wabush CCAA Parties, the Wabush Initial Order;

“Liability” means any indebtedness, obligations and other liabilities of a Person whether
absolute, accrued, contingent, fixed or otherwise, or whether due or to become due;

“Lien” means any lien, mortgage, charge, security interest, hypothec or deemed trust, arising
pursuant to contract, statute or Applicable Law;

“Meetings” means the meetings of Affected Unsecured Creditors in the Unsecured
Creditor Classes in respect of each Participating CCAA Party called for the purposes
of considering and voting in respect of the Plan, which has been set by the Meetings
Order to take place at the times, dates and locations as set out in the Meetings Order;

“Meetings Order” means this Plan Filing and Meetings Order, including the
Schedules hereto, as may be amended or varied from time to time by subsequent
Court Order;

“Monitor” means FTI Consulting Canada Inc., in its capacity as Monitor of the CCAA Parties
and not in its personal or corporate capacity;

“‘Newfoundland Reference Proceedings” means the reference proceeding commenced in
the Newfoundland Court of Appeal in respect of the Pension Claims as Docket No.
201701H0029, as appealed to the Supreme Court of Canada;

“Non-Filed Affiliates” means the Parent, its former and current direct and indirect
subsidiaries and its current and former Affiliates who are not petitioners or mises-en-
cause in the CCAA Proceedings, and for greater certainty does not include any CCAA
Party but does include any subsidiary of a CCAA Party;
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“‘Non-Filed Affiliate Interco Claims” means, collectively, the Non-Filed Affiliate
Unsecured Interco Claims and the Non-Filed Affiliate Secured Interco Claims;
“‘Non-Filed Affiliate Secured Interco Claims” means, collectively, (a) the CNR Key
Bank Claims and (b) the CMC Secured Claims, in each case only to the extent of the
Allocated Value of the Property securing such Claims as set out in the Schedule “G”
to this Order and to the extent not a Deficiency Claim;

“‘Non-Filed Affiliate Unsecured Interco Claims” means all Claims filed in the CCAA
Proceedings by a Non-Filed Affiliate determined in accordance with the Plan (other
than Non-Filed Affiliate Secured Claims) as set out in the Schedule “F” to this Order,
and for greater certainty, includes any Deficiency Claims held by a Non-Filed Affiliate;
“Notice of Disclaimer or Resiliation” means a written notice issued, either pursuant to the
provisions of an agreement, under Section 32 of the CCAA or otherwise, on or after the
applicable Filing Date of the Participating CCAA Parties, and copied to the Monitor, advising
a Person of the restructuring, disclaimer, resiliation, suspension or termination of any
contract, employment agreement, lease or other agreement or arrangement of any nature
whatsoever, whether written or oral, and whether such restructuring, disclaimer, resiliation,
suspension or termination took place or takes place before or after the date of the Amended
Claims Procedure Order;

“Officer” means any Person who is or was, or may be deemed to be or have been, whether
by statute, operation of law or otherwise, an officer or de facto officer of any of the
Participating CCAA Parties;

“Parent” means Cleveland-Cliffs Inc.;

“Participating CCAA Parties” means the CCAA Parties, other than 8568391 and BLRC, and
“Participating CCAA Party” means any of the Participating CCAA Patrties;

“Pension Plan Administrator” means Morneau Shepell Lid., the Plan Administrator of the
Wabush Pension Plans, or any replacement thereof;

“Pension Claims” means Claims with respect to the administration, funding or termination of
the Wabush Pension Plans, including any Claim for unpaid normal cost payments, or
special/amortization payments or any wind up deficiency and “Pension Claim” means any
one of them;

“Pension Priority Proceedings” means (a) the motion for advice and directions of the
Monitor dated September 20, 2016 in respect of priority arguments asserted pursuant to
the Pension Benefits Act (Newfoundland and Labrador), the Pension Benefits Standards
Act (Canada) and the Supplemental Pension Plans Act (Québec) in connection with the
claims arising from any failure of the Wabush CCAA Parties to make certain normal
course payments or special payments under the Wabush Pension Plans and for the wind-
up deficit under the Wabush Pension Plans currently subject to an appeal of Mr. Justice
Hamilton’s decision dated September 11, 2017, as may be further appealed, and (b) the
Newfoundland Reference Proceedings with regards to the interpretation of the Pension
Benefits Act (Newfoundland and Labrador) and the applicable pension legislation to
members and beneficiaries of the Wabush Pension Plans;

“Person” means any individual, firm, corporation, limited or unlimited liability company,
general or limited partnership, association, trust (including a real estate investment trust),
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unincorporated organization, joint venture, government or any agency or instrumentality
thereof or any other entity;

“Plan” has the meaning given to such term in Paragraph 4;

“‘Plan Implementation Date” means the Business Day on which all of the conditions
precedent to the implementation of the Plan have been fulfilled, or, to the extent permitted
pursuant to the terms and conditions of the Plan, waived, as evidenced by the Monitor’s Plan
Implementation Date Certificate to be filed with the Court;

“‘Plan Implementation Date Certificate” means the certificate substantially in the
form to be attached to the Sanction Order to be filed by the Monitor with the Court,
declaring that all of the conditions precedent to implementation of the Plan have been
satisfied or waived,;

“Plan Modification” shall have the meaning ascribed thereto in the Meetings Order;

“Plan Sanction Date” means the date that the Sanction Order issued by the Court;

“Plan Sponsors” means the Parent and all other Non-Filed Affiliates;

“Post-Filing Claims Procedure Order” means the Post-Filing Claims Procedures Order to
be sought by the CCAA Parties, which, inter alia, seeks to establish a post-filing claims
procedure with respect to post-filing claims, if any, against the CCAA Parties and their
Officers and Directors, as such may be amended, restated or supplemented from time to
time;

“Priority Claims” means, collectively, the (a) Employee Priority Claim; and (b) Government
Priority Claims;

“Priority Pension Claim” means a Pension Claim that is Finally Determined to have priority
over Secured Claims or Unsecured Claims;

“Proof of Claim” means the proof of claim form that was required to be completed by a
Creditor setting forth its applicable Claim and filed by the Claims Bar Date, pursuant to the
Amended Claims Procedure Order;

“Property” means, collectively, the BL Property and the Wabush Property;

“Proven Affected Unsecured Claim” means an Affected Unsecured Claim that is a Proven
Claim;

“Proven Claim” means (a) a Claim of a Creditor, Finally Determined as an Allowed Claim for
voting, distribution and payment purposes under the Plan, (b) in the case of the Participating
CCAA Parties in respect of their CCAA Party Pre-Filing Interco Claims, and in the case of the
Non-Filed Affiliates in respect of their Non-Filed Affiliate Unsecured Interco Claims and Non-
Filed Affiliate Secured Interco Claims, as such Claims are declared, solely for the purposes of
the Plan, to be Proven Claims pursuant to and in the amounts set out in this Order, and (c) in
the case of Employee Priority Claims and Government Priority Claims, as Finally Determined
to be a valid post-Filing Date claim against a Participating CCAA Party;

“Proven Secured Claim” means a Secured Claim that is a Proven Claim;

“Quinto” means Quinto Mining Corporation;
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“Representative Court Order” means the Court Order dated June 22, 2015, as such order
may be amended, supplemented, restated or rectified from time to time;

“Required Majority” means, with respect to each Unsecured Creditor Class, a majority in
number of Affected Unsecured Creditors who represent at least two-thirds in value of the
Claims of Affected Unsecured Creditors who actually vote approving the Plan (in person, by
proxy or by ballot) at the Meeting;

“‘Restructuring Claim” means any right or claim of any Person against the Participating
CCAA Parties (or any one of them) in connection with any indebtedness, liability or obligation
of any kind whatsoever owed by the Participating CCAA Parties (or any one of them) to such
Person, arising out of the restructuring, disclaimer, resiliation, termination or breach or
suspension, on or after the applicable Filing Date, of any contract, employment agreement,
lease or other agreement or arrangement, whether written or oral, and whether such
restructuring, disclaimer, resiliation, termination or breach took place or takes place before or
after the date of the Amended Claims Procedure Order, and, for greater certainty, includes
any right or claim of an Employee of any of the Participating CCAA Parties arising from a
termination of its employment after the applicable Filing Date, provided, however, that
“Restructuring Claim” shall not include an Excluded Claim;

“Salaried Members” means, collectively, all salaried/non-Union Employees and retirees of
the Wabush CCAA Parties or any person claiming an interest under or on behalf of such
former employees or pensioners and surviving spouses, or group or class of them (excluding
any individual who opted out of representation by the Salaried Members Representatives and
Salaried Representative Counsel in accordance with the Representative Court Order, if any);

“Salaried Members Representatives” means Michael Keeper, Terrence Watt, Damien
Lebel and Neil Johnson, in their capacity as Court-appointed representatives of all the
Salaried Members of the Wabush CCAA Parties, the whole pursuant to and subject to the
terms of the Representative Court Order;

“‘Salaried Members Representative Counsel” means Koskie Minsky LLP and Fishman
Flanz Meland Paquin LLP, in their capacity as legal counsel to the Salaried Members
Representatives, or any replacement thereof;

“Salaried Pension Plan” means the defined benefit plan known as the Contributory Pension
Plan for Salaried Employees of Wabush Mines, Cliffs Mining Company, Managing Agent
(Canada Revenue Agency registration number 0343558);

“Sanction Hearing” means the hearing of the Sanction Motion;

“Sanction Motion” means the motion by the Participating CCAA Parties seeking the
Sanction Order;

“Sanction Order” means the Court Order to be sought by the Participating CCAA Parties
from the Court as contemplated under the Plan which, inter alia, approves and sanctions the
Plan and the transactions contemplated thereunder, pursuant to Section 6(1) of the CCAA,
substantially in the form of Schedule “E” to the Plan or otherwise in form and content
acceptable to the Participating CCAA Parties, the Monitor and the Parent, in each case,
acting reasonably;;

“Secured Claims” means Claims held by “secured creditors” as defined in the CCAA,
including Construction Lien Claims, to the extent of the Allocated Value of the Property
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securing such Claim, with the balance of the Claim being a Deficiency Claim, and amounts
subject to section 6(6) of the CCAA;

“Service List” means the service list in the CCAA Proceedings;
“Secured Creditors” means Creditors holding Secured Claims;

“Stay of Proceedings” means the stay of proceedings created by the Initial Order as
amended and extended by further Court Order from time to time;

“Tax” or “Taxes” means any and all taxes including all income, sales, use, goods and
services, harmonized sales, value added, capital gains, alternative, net worth, transfer,
profits, withholding, payroll, employer health, excise, franchise, real property, and personal
property taxes and other taxes, customs, duties, fees, levies, imposts and other assessments
or similar charges in the nature of a tax, including Canada Pension Plan and provincial
pension plan contributions, employment insurance and unemployment insurance payments
and workers’ compensation premiums, together with any instalments with respect thereto,
and any interest, penalties, fines, fees, other charges and additions with respect thereto;

“Tax Claims” means any Claim against the Participating CCAA Parties (or any one of them)
for any Taxes in respect of any taxation year or period ending on or prior to the applicable
Filing Date, and in any case where a taxation year or period commences on or prior to the
applicable Filing Date, for any Taxes in respect of or attributable to the portion of the taxation
period commencing prior to the applicable Filing Date and up to and including the applicable
Filing Date. For greater certainty, a Tax Claim shall include, without limitation, (a) any and all
Claims of any Taxing Authority in respect of transfer pricing adjustments and any Canadian
or non-resident Tax related thereto, and (b) any Claims against any BL/Wabush Released
Party in respect of such Taxes;

“Taxing Authorities” means Her Majesty the Queen in right of Canada, Her Majesty the
Queen in right of any province or territory of Canada, any municipality of Canada, the Canada
Revenue Agency, the Canada Border Services Agency, any similar revenue or taxing
authority of Canada and each and every province or territory of Canada (including Revenu
Québec) and any political subdivision thereof and any Canadian or foreign government,
regulatory authority, government department, agency, commission, bureau, minister, court,
tribunal or body or regulation making entity exercising taxing authority or power, and “Taxing
Authority” means any one of the Taxing Authorities;

“Unaffected Claims” means:
(a) Excluded Claims;

(b) Secured Claims;
(©) amounts payable under Section 6(3), 6(5) and 6(6) of the CCAA,;
(d) Priority Claims; and

(e) D&O Claims that are not permitted to be compromised under section 5.1(2) of
the CCAA;

“‘Union Pension Plan” means the defined benefit plan known as the Pension Plan
Bargaining Unit Employees of Wabush Mines, Cliffs Mining Company, Managing Agent
(Canada Revenue Agency registration number 0555201);
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“Unresolved Affected Unsecured Claim” means an Affected Unsecured Claim that is an
Unresolved Claim;

“Unresolved Claim” means a Claim, which at the relevant time, in whole or in part: (a) has
not been Finally Determined to be a Proven Claim in accordance with the Amended Claims
Procedure Order and this Plan; (b) is validly disputed in accordance with the Amended
Claims Procedure Order; and/or (c) remains subject to review and for which a Notice of
Allowance or Notice of Revision or Disallowance (each as defined in the Amended Claims
Procedure Order) has not been issued to the Creditor in accordance with the Amended
Claims Procedure Order as at the date of this Plan, in each of the foregoing clauses,
including both as to proof and/or quantum, and for greater certainty includes a Non-Filed
Affiliate Interco Claim or CCAA Party Pre-Filing Interco Claim in respect of the Wabush CCAA
Parties prior to the Final Determination of the Pension Priority Proceedings;

“Unresolved Voting Claim” means the amount of the Unresolved Affected Unsecured Claim
of an Affected Unsecured Creditor as determined in accordance with the terms of the
Amended Claims Procedure Order entitling such Affected Unsecured Creditor to vote at the
applicable Meeting in accordance with the provisions of the Meetings Order, the Plan and the
CCAA;

“Unsecured Claims” means Claims that are not secured by any Lien;

“Unsecured Creditor Class” means each of the CQIM/Quinto Unsecured Creditor Class, BL
Parties Unsecured Creditor Class, Wabush Mines Unsecured Creditor Class, Arnaud
Unsecured Creditor Class and Wabush Railway Unsecured Creditor Class;

“USW Counsel” means Philion Leblanc Beaudry avocats, in their capacity as legal counsel to
the United Steelworkers, Locals 6254, 6285 and 9996;

"USW Members" means any Employee or retiree who is or was a member of the United
Steelworkers, locals 6254, 6285 or 9996, including any successor of such Employees or
retirees;

“Voting Claim” means the amount of the Affected Unsecured Claim of an Affected
Unsecured Creditor as Finally Determined in the manner set out in the Amended Claims
Procedure Order entitling such Affected Unsecured Creditor to vote at the applicable Meeting
in accordance with the provisions of the Meetings Order, the Plan and the CCAA;

“Wabush Administration Charge” means the charge over the Wabush Property created by
paragraph 45 of the Wabush Initial Order and having the priority provided in paragraphs 46
and 47 of such Order in the amount of Cdn$1.75 million, as such amount may be reduced
from time to time by further Court Order;

“Wabush CCAA Parties” means, collectively, Wabush Iron, Wabush Resources, Wabush
Mines, Arnaud and Wabush Railway;

“Wabush Directors’ Charge” means the charge over the Wabush Property created by
paragraph 31 of the Wabush Initial Order, and having the priority provided in paragraphs 46
and 47 of such Court Order in the amount of Cdn$2 million, as such amount may be reduced
from time to time by further Court Order;

“Wabush Iron” means Wabush Iron Co. Limited;
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“Wabush Mines Parties” means collectively, Wabush Iron, Wabush Resources and
Wabush Mines;

“Wabush Pension Plans” means, collectively, the Salaried Pension Plan and the Union
Pension Plan;

“Wabush Property” means all current and future assets, rights, undertakings and properties
of the Wabush CCAA Parties, of every nature and kind whatsoever, and wherever situate,
including all Cash or other proceeds thereof;

“Wabush Railway” means Wabush Lake Railway Company Limited;
“Wabush Resources” means Wabush Resources Inc.;

“Website” means www.cfcanada.fticonsulting.com/bloomlake.
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[LETTERHEAD OF MONITOR]
May , 2018

TO: Creditors of Cliffs Québec Iron Mining ULC (“CQIM”), Bloom Lake General Partner
Limited (“BLGP”), The Bloom Lake Iron Ore Mine Limited Partnership (“BLLP”’) and
Quinto Mining Corporation (“Quinto” and, together with CQIM, BLGP and BLLP, the
“Participating BL CCAA Parties”) and Wabush Iron Co. Limited (“WICL”),
Wabush Resources Inc. (“WRI”), Wabush Mines (“Wabush Mines”), Arnaud
Railway Company (“Arnaud”) and Wabush Lake Railway Company Limited
(“Wabush Railway” and, together with WICL, WRI, Wabush Mines and Arnaud, the
“Wabush CCAA Parties” and, together with the Participating BL CCAA Parties, as
certain of them may be consolidated under the Plan (as defined below), the
“Participating CCAA Parties”).

Dear Sirs/Mesdames:

Proposed Joint Plan of Compromise and Arrangement of the Participating
CCAA Parties

Please find attached a Joint Plan of Compromise and Arrangement (as amended,
restated or supplemented from time to time in accordance with the provisions thereof,
the “Plan”) under the Companies’ Creditors Arrangement Act (Canada) (the “CCAA”)
as filed by the Participating CCAA Parties (as defined above) with the Quebec
Superior Court on April 16, 2018. Capitalized terms used in this letter not otherwise
defined are as defined in Schedule “A” to the Plan.

The Plan seeks to implement the principal terms of a proposed settlement (the “Settlement”)
between the Participating CCAA Parties and Cleveland-Cliffs Inc. (the “Parent”) and its
former and current direct and indirect subsidiaries and affiliates (collectively with the Parent,
the “Non-Filed Affiliates”) as negotiated by FTI Consulting Canada Inc., in its capacity as the
independent court-appointed Monitor in the CCAA proceedings (the “Monitor”) and to
distribute remaining assets of the Participating CCAA Parties to their creditors.

If the Plan is approved by the required majorities of creditors and sanctioned by the
Court, the Plan will:

e resolve potential claims (collectively, the “Potential Recovery Claims”)
against certain of the Non-Filed Affiliates, without the significant time and
expense of litigation and of obtaining payment from defendants in multiple
foreign jurisdictions, the whole with an uncertain outcome;

e resolve significant intercompany claims between the CCAA Parties and
between the CCAA Parties and certain Non-Filed Affiliates without the
significant time and expense that would otherwise be incurred,;

e provide significant additional monetary recoveries to third-party creditors which
would not be available absent successful litigation in respect of the Potential
Recovery Claims; and

e accelerate the payment of interim distributions to third-party creditors.
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Pursuant to the Settlement, the Non-Filed Affiliates have agreed to sponsor the Plan by
contributing the following to the Participating CCAA Parties’ estates for the benefit of Third
Party Affected Unsecured Creditors with Proven Claims:

@) a cash contribution of CDN$5 million, of which CDN$4 million will be allocated
to the CQIM/Quinto Unsecured Creditor Class and CDN$1 million will be
allocated amongst unsecured creditors of the other Participating CCAA Parties pro-
rata based upon the amount of third party Proven Claims against such other CCAA
Parties; and

(b) all of the secured and unsecured distributions to which certain Non-Filed Affiliates
would otherwise be entitled, which will be contributed to the CQIM/Quinto Parties
(such Non-Filed Affiliates, being the “Designated Non-Filed Affiliates™).

While the value of the distributions to be contributed by the Designated Non-Filed Affiliates
cannot be calculated with certainty at this time because of various outstanding issues in the
CCAA Proceedings, the Monitor estimates that the total incremental amount available to
third-party creditors in the event that the Plan is implemented would be in the range of
approximately CDN$62 million to CDN$100 million.

The Plan is a single joint Plan that will be subject to approval by each of the Unsecured
Creditor Classes, which are:

@) CQIM/Quinto Unsecured Creditor Class: Affected Unsecured Creditors of CQIM or
Quinto;

(b) BL Parties Unsecured Creditor Class: Affected Unsecured Creditors of BLGP or
BLLP;

(©) Wabush Mines Parties Unsecured Creditor Class: Affected Unsecured Creditors of
WICL, WRI or Wabush Mines;

(d) Arnaud Unsecured Creditor Class: Affected Unsecured Creditors of Arnaud; and

e Wabush Railway Unsecured Creditor Class: Affected Unsecured Creditors of Wabush
Railway.

Third Party Affected Unsecured Creditors in each as class will be entitled to vote the amount
of their Claim proven in accordance with the Claims Procedure Order. To the extent that a
Claim or any part of a Claim remains unresolved, the Affected Unsecured Creditor will also
be able to vote its Unresolved Claim and such vote shall be tabulated separately from the votes
of Affected Unsecured Creditors with Proven Claims.

Distributions on account of Proven Claims of Affected Unsecured Creditors in each
Unsecured Creditor Class will be based on the pro-rata share of the net amounts available in
each estate from realizations as determined pursuant to the Allocation Methodology approved
by the Court by an Order granted July 25, 2017, as supplemented by the amounts being
contributed by the Designated Non-Filed Affiliates. The methodology for calculating the
distribution entitlement of individual Affected Unsecured Creditors is the same for each
Unsecured Creditor Class.
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The Plan provides for customary releases for the Participating CCAA Parties and
their respective Directors, Officers, Employees, advisors, legal counsel and agents,
the Monitor, FTI and their respective current and former affiliates, directors, officers
and employees and all of their respective advisors, legal counsel and agents, and the
Non-Filed Affiliates and their respective current and former members, shareholders,
directors, officers and employees, advisors, legal counsel and agents. The
defendants named in class action proceedings filed in the Supreme Court of
Newfoundland and Labrador on behalf of former salaried and union employees are
not released from the claims asserted in those class action proceedings. Accordingly,
those class action proceedings are not impacted by the Plan.

The Plan does not affect the determination of the Pension Priority Proceedings, which
matters are the subject of dispute and must be resolved prior to any distributions to
Affected Unsecured Creditors of the Wabush CCAA Patrties.

The information provided in this letter is intended to give a high-level overview to help you
understand the Plan. You should note, however, that the governing document is the Plan.
Accompanying this letter are the following important documents:

The Plan;

The Meetings Order, granted April 20, 2018;

A Notice of Creditors’ Meetings and Sanction Hearing;

A form of Proxy and instructions for its completion;

The Monitor’s Report on the Plan;

A Letter from Salaried Members Representative Counsel; and
A Letter from USW Counsel.

You should read each of these documents carefully and in their entirety. You may wish
to consult financial, tax or other professional advisors regarding the Plan and should not
construe the contents of this letter as investment, legal or tax advice.

The Creditors’ Meetings will be held on June 18, 2018 in Montreal, Quebec. Details of
the Creditors’ Meetings and the Sanction Hearing are contained in the Notice of Creditors’
Meetings and Sanction Hearing.

Creditors that are corporations, partnerships or trusts wishing to vote on the Plan must submit
a properly completed Proxy by no later than 5:00 p.m. (Eastern time) June 14, 2018 (the
“Proxy Deadline”) appointing a proxy holder to attend and vote at the Creditors’ Meeting.

Creditors that are individuals wishing to vote on the Plan may (i) appoint a proxy holder to
attend and vote at the Creditor’s Meeting by submitting a properly completed Proxy by no
later than the Proxy Deadline; or (ii) vote in person at the Creditors’ Meeting.

As stated in the Monitor’s Report on the Plan, and for the reasons set out therein, the Monitor
recommends that creditors vote FOR the Plan.

The Salaried Members Representative Counsel (the lawyers representing the salaried/non-
Union Employees and retirees of the Wabush CCAA Parties in these proceedings, the
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“Salaried Members”) and the USW Counsel (the lawyers representing the Employees and
retirees of the Wabush CCAA Parties that are or were members of United Steelworkers locals
6254, 6285 or 9996, including any successor of such Employees and retirees, the “USW
Members”) recommend that you vote FOR/AGAINST the Plan. You will find enclosed
letters from the Salaried Members Representative Counsel and the USW Counsel explaining
their reasons.

If you are a Salaried Member and you AGREE with the recommendation of the Salaried
Members Representative Counsel, you do NOT have to fill out, sign or return any Proxy or
any other form to the Monitor since the Salaried Members Representative Counsel have been
authorized by the CCAA Court to attend at the Creditors’ Meeting and to vote your employee
claims on your behalf according to that recommendation (the "Salaried Members Deemed
Proxy"). If however, you DISAGREE with the recommendation, you have the right to opt
out of the Salaried Members Deemed Proxy by advising the Monitor in writing of your desire
to do so and you may vote in person at the Creditors’ Meeting in Montreal or you may appoint
a different Proxy holder by using the Proxy form.

If you are a USW Member and you AGREE with the recommendation of the USW Counsel,
you do NOT have to fill out, sign or return any Proxy or any other form to the Monitor since
the USW Counsel have been authorized by the CCAA Court to attend at the Creditors’
Meeting and to vote your employee claims on your behalf according to that recommendation
(the "USW Deemed Proxy"). If however, you DISAGREE with the recommendation, you
have the right to opt out of the USW Deemed Proxy by advising the Monitor in writing of
your desire to do so and you may vote in person at the Creditors’ Meeting in Montreal or you
may appoint a different Proxy holder by using the Proxy form.

If you have any questions regarding the Plan, the vote, or matters with respect to the

Creditors’ Meetings or Sanction Hearing, please contact the Monitor by email at
bloomlake@fticonsulting.com or by telephone at 1-844-669-6338 or 416-649-8126.

Yours sincerely,

FTI Consulting Canada Inc., solely in its capacity as Court-Appointed
Monitor of the CCAA Parties

2018 QCCS 1657 (CanLll)



PAGE: 43

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A JOINT PLAN OF COMPROMISE OR ARRANGEMENT
OF BLOOM LAKE GENERAL PARTNER LIMITED, THE BLOOM LAKE IRON ORE
MINE LIMITED PARTNERSHIP, QUINTO MINING CORPORATION, CLIFFS
QUEBEC IRON MINING ULC, WABUSH IRON CO. LIMITED, WABUSH
RESOURCES INC., WABUSH MINES, ARNAUD RAILWAY COMPANY, WABUSH
LAKE RAILWAY COMPANY LIMITED
(collectively, the “Participating CCAA Parties”)

NOTICE OF MEETINGS AND SANCTION HEARING
TO: The Affected Unsecured Creditors of the Participating CCAA Parties

Capitalized terms used and not otherwise defined in this Notice are as defined in the Joint Plan
of Compromise and Arrangement of the Participating CCAA Parties dated April 16, 2018 (as
amended, restated and/or supplemented from time to time in accordance with the terms
thereof, the “Plan”).

NOTICE IS HEREBY GIVEN that Meetings of each of the following Unsecured Creditor
Classes of the Participating CCAA Parties will be held at the following dates, times and

locations:

Unsecured Creditor Class

Meeting Information

Cliffs Québec Iron Mining ULC
and Quinto Mining Corporation,
voting together as one
Unsecured Creditor Class

June 18, 2018 at 9:30 am at:
Norton Rose Fulbright Canada LLP
Suite 2500, 1 Place Ville Marie
Montréal, QC H3B 1R1

Bloom Lake General Partner
Limited and The Bloom Lake
Iron Ore Mine Limited
Partnership, voting together as
one Unsecured Creditor Class

June 18, 2018 at 9:30 am at:
Norton Rose Fulbright Canada LLP
Suite 2500, 1 Place Ville Marie
Montréal, QC H3B 1R1

Wabush Iron Co. Limited,
Wabush Resources Inc., and
Wabush Mines, voting together
as one Unsecured Creditor Class

June 18, 2018 at 11:00 am at:
Norton Rose Fulbright Canada LLP
Suite 2500, 1 Place Ville Marie
Montréal, QC H3B 1R1

Arnaud Railway Company

June 18, 2018 at 11:00 am at:
Norton Rose Fulbright Canada LLP
Suite 2500, 1 Place Ville Marie
Montréal, QC H3B 1R1

Wabush Lake Railway
Company Limited

June 18, 2018 at 11:00 am at:
Norton Rose Fulbright Canada LLP
Suite 2500, 1 Place Ville Marie
Montréal, QC H3B 1R1

The purpose of the Meetings is to:
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a) consider, and if deemed advisable, to pass, with or without variation, a
resolution (the “Resolution”) approving the Plan; and

b) transact such other business as may properly come before the Meetings or any
adjournment or postponement thereof.

The Meetings are being held pursuant to an order (the “Plan Filing and Meetings Order”) of
the Québec Superior Court (“CCAA Court”) made on April 20, 2018, which establishes the
procedures for FTI Consulting Canada Inc. (in such capacity and not in its personal or
corporate capacity, the “Monitor”) to call, hold and conduct the Meetings.

The Plan provides for the compromise of the Affected Claims. The quorum for each Meeting
will be one Affected Unsecured Creditor holding a Voting Claim or an Unresolved Voting
Claim (each such creditor, an “Eligible VVoting Creditor”) present in person or by proxy.

In order for the Plan to be approved and binding in accordance with the CCAA, the Resolution
must be approved by a majority in number of Affected Unsecured Creditors in each
Unsecured Creditor Class representing at least two-thirds in value of the Claims of Affected
Unsecured Creditors who actually vote (in person or by proxy) on the Resolution at the
applicable Meeting (the “Required Majority”).

All Eligible Voting Creditors will be eligible to attend the applicable Meeting and vote on the
Plan. The votes of Eligible Voting Creditors holding Unresolved Voting Claims will be
separately tabulated by the Monitor, and Unresolved Claims will be resolved in accordance
with the Amended Claims Procedure Order prior to any distribution on account of such
Unresolved Claims. Holders of an Unaffected Claim will not be entitled to attend and vote at
any Meeting.

Forms and Proxies for Affected Unsecured Creditors

Any Eligible Voting Creditor who is unable to attend the applicable Meeting may vote by
proxy. Further, any Eligible Voting Creditor who is not an individual may only attend and
vote at the applicable Meeting if a proxyholder has been appointed to act on its behalf at such
Meeting. A form of Proxy is included as part of the Meeting Materials being distributed by the
Monitor to each Affected Unsecured Creditor.

Proxies, once duly completed, dated and signed, must be sent by email to the Monitor, or if
cannot be sent by email, delivered to the Monitor at the address of the Monitor as set out on
the Proxy form. Proxies must be received by the Monitor by no later than 5:00 p.m. (Eastern
time) June 14, 2018 (the “Proxy Deadline”).

Notice of Sanction Hearing

NOTICE IS ALSO HEREBY GIVEN that if the Plan is approved by the Required Majority
of each Unsecured Creditor Class at the Meetings, the Participating CCAA Parties intend to
bring a motion before the CCAA Court on June 29, 2018 at 9:00 am (Eastern Time) (the
“Sanction Hearing”). The motion will be seeking the granting of the Sanction Order
sanctioning the Plan under the CCAA and for ancillary relief consequent upon such sanction.
Any person wishing to oppose the motion for the Sanction Order must serve upon the parties
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on the Service List as posted on the Monitor's Website and file with the CCAA Court, a copy
of the materials to be used to oppose the Sanction Order by no later than 5:00 pm (Eastern
Time) on June 26, 2018.

This Notice is given by the Participating CCAA Parties pursuant to the Plan Filing and
Meetings Order. Additional copies of the Meeting Materials, including the Plan, may be
obtained from the Monitor's Website (http://cfcanada.fticonsulting.com/bloomlake), or by
requesting one from the Monitor by email at bloomlake@fticonsulting.com.

DATED this day of , 2018.
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IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A JOINT PLAN OF COMPROMISE OR ARRANGEMENT
OF BLOOM LAKE GENERAL PARTNER LIMITED, THE BLOOM LAKE IRON ORE MINE LIMITED
PARTNERSHIP, QUINTO MINING CORPORATION, CLIFFS QUEBEC IRON MINING ULC, WABUSH
IRON CO. LIMITED, WABUSH RESOURCES INC., WABUSH MINES, ARNAUD RAILWAY
COMPANY, WABUSH LAKE RAILWAY COMPANY LIMITED
(collectively, the “PARTICIPATING CCAA PARTIES”)

PROXY

Before completing this Proxy, please read carefully the accompanying instructions for the proper
completion and return of the form.

Capitalized terms used and not otherwise defined herein have the meanings ascribed to them in the Joint Plan
of Compromise and Arrangement of the Participating CCAA Parties dated April 16, 2018 (as may be
amended, supplemented and/or restated from time to time, the “Plan”) filed pursuant to the Companies'
Creditors Arrangement Act (the “CCAA”) with the Quebec Superior Court (the “CCAA Court”) on April 16,
2018.

In accordance with the Plan, Proxies may only be filed by Affected Unsecured Creditors having a Voting
Claim or an Unresolved Voting Claim (“Eligible Voting Creditors”).

PROXIES, ONCE DULY COMPLETED, DATED AND SIGNED, MUST BE SENT BY EMAIL TO
THE MONITOR, OR IF CANNOT BE SENT BY EMAIL, DELIVERED TO THE MONITOR BY NO
LATER THAN 5:00 P.M. (EASTERN TIME) ON JUNE 14, 2018 (THE “PROXY DEADLINE”).

THE UNDERSIGNED ELIGIBLE VOTING CREDITOR hereby revokes all Proxies previously given, if
any, and nominates, constitutes, and appoints Mr. Nigel Meakin of FT1 Consulting Canada Inc., in its capacity
as Monitor, or such Person as he, in his sole discretion, may designate or, instead of the foregoing, appoints:

Print Name of Proxy holder if wishing to appoint
someone other than Mr. Nigel Meakin

to attend on behalf of and act for the Eligible Voting Creditor at the applicable Meeting(s) to be held in
connection with the Plan and at any and all adjournments, postponements or other rescheduling of the
Meeting(s), and to vote the dollar value of the Eligible Voting Creditor's Eligible Voting
Claim(s) as determined by and accepted for voting purposes in accordance with the Meetings Order
and as set out in the Plan as follows:

A. (mark one only):

UVote FOR approval of the resolution to accept the Plan; or
OVote AGAINST approval of the resolution to accept the Plan.
B. If a box is not marked as a vote FOR or AGAINST approval of the Plan:

a) if Mr. Nigel Meakin or his designate is appointed as proxy holder, this Proxy shall be voted
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b) if someone other than Mr. Nigel Meakin or his designate is appointed as proxy holder, the
nominee shall vote at his or her discretion and otherwise act for and on behalf of the
undersigned Eligible Voting Creditor with respect to any amendments or variations to the
matters identified in the notice of the Meeting and in this Plan, and with respect to other
matters that may properly presented at Meeting.

Dated this day of , 2018.

Print Name of Eligible VVoting Creditor

Signature of Eligible Voting Creditor or, if the
Eligible Voting Creditor is a corporation,
partnership or trust, signature of an authorized
signing officer of the corporation, partnership or
trust

Title of the authorized signing officer of the
corporation, partnership or trust, if applicable

Mailing Address of Eligible Voting Creditor

Telephone number of the Eligible Voting Creditor or
authorized signing officer

Print Name of Witness, if Eligible VVoting
Creditor is an individual

Signature of Witness

Email address of Eligible Voting Creditor
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INSTRUCTIONS FOR COMPLETION OF PROXY

This Proxy should be read in conjunction with the Joint Plan of Compromise and
Arrangement of the Applicant dated April 16, 2018 (as it may be amended, restated or
supplemented from time to time, the “Plan”) filed pursuant to the Companies' Creditors
Arrangement Act (the “CCAA”) with the Quebec Superior Court (the “CCAA Court™) on
April 16, 2018 and the Meetings Order. Capitalized terms used herein not otherwise
defined shall have the meanings ascribed to them in the Plan.

Each Eligible Voting Creditor has the right to appoint a person (who need not be a Creditor) (a “Proxy
holder”) to attend, act and vote for and on behalf of such Eligible Voting Creditor and such
right may be exercised by inserting the name of the Proxy holder in the blank space
provided on the Proxy.

If no name has been inserted in the space provided to designate the Proxy holder on the Proxy, the Eligible
Voting Creditor will be deemed to have appointed Mr. Nigel Meakin of FTI Consulting Canada
Inc., in its capacity as Monitor (or such other Person as he, in his sole discretion, may
designate), as the Eligible Voting Creditor’s Proxy holder.

An Eligible Voting Creditor who has given a Proxy may revoke it by an instrument in writing
executed by such Eligible Voting Creditor or by its attorney, duly authorized in writing
or, if an Eligible Voting Creditor is not an individual, by an officer or attorney thereof
duly authorized, and deposited with the Monitor in each case before the Proxy Deadline.

If this Proxy is not dated in the space provided, it shall be deemed to be dated as of the date on which it is
received by the Monitor.

A valid Proxy from the same Eligible Voting Creditor bearing or deemed to bear a later date than this
Proxy will be deemed to revoke this Proxy. If more than one valid Proxy from the same Eligible
Voting Creditor and bearing or deemed to bear the same date are received by the Monitor
with conflicting instructions, such Proxies shall not be counted for the purposes of the vote.

This Proxy confers discretionary authority upon the Proxy holder with respect to amendments or variations
to the matters identified in the notice of the Meeting and in the Plan, and with respect to
other matters that may properly come before the Meeting.

The Proxy holder shall vote the Eligible Voting Claim of the Eligible Voting Creditor in accordance
with the direction of the Eligible Voting Creditor appointing him/her on any ballot that
may be called for at the applicable Meeting. IF AN ELIGIBLE VOTING CREDITOR
FAILS TO INDICATE ON THIS PROXY A VOTE FOR OR AGAINST
APPROVAL OF THE RESOLUTION TO ACCEPT THE PLAN, AND MR.
NIGEL MEAKIN OR HIS DESIGNATE IS APPOINTED AS PROXY HOLDER,
THIS PROXY WILL BE VOTED FOR THE RESOLUTION TO APPROVE THE
PLAN, INCLUDING ANY AMENDMENTS, VARIATIONS OR SUPPLEMENTS
THERETO. IF AN ELIGIBLE VOTING CREDITOR FAILS TO INDICATE ON
THIS PROXY A VOTE FOR OR AGAINST APPROVAL OF THE RESOLUTION
TO ACCEPT THE PLAN AND APPOINTS A PROXY HOLDER OTHER THAN
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10.

11.

MR. NIGEL MEAKIN OR HIS DESIGNATE, THE PROXY HOLDER MAY VOTE
ON THE RESOLUTION AS HE OR SHE DETERMINES AT THE APPLICABLE
MEETING.

If the Eligible Voting Creditor is an individual, this Proxy must be signed by the Eligible VVoting Creditor
or by a person duly authorized (by power of attorney) to Sign on the Eligible VVoting Creditor's
behalf. If the Eligible Voting Creditor is a corporation, partnership or trust, this proxy
must be signed by a duly authorized officer or attorney of the corporation, partnership
or trust. If you are voting on behalf of a corporation, partnership or trust or on behalf of
another individual at a Meeting, you must have been appointed as a proxy holder by a
duly completed proxy submitted to the Monitor by the Proxy Deadline. You may be
required to provide documentation evidencing your power and authority to sign this
Proxy.

PROXIES, ONCE DULY COMPLETED, DATED AND SIGNED, MUST BE SENT
BY EMAIL TO THE MONITOR, OR IF CANNOT BE SENT BY EMAIL,
DELIVERED TO THE MONITOR BY NO LATER THAN 5:00 P.M. (EASTERN TIME)
ON JUNE 14, 2018 (THE “PROXY DEADLINE”).

By email: bloomlake @fticonsulting.com

By mail or courier: FTI Consulting Canada Inc.
Monitor of Bloom Lake General Partners Limited, et al.
TD Waterhouse Tower
79 Wellington Street West
Suite 2010, P.O. Box 104
Toronto, Ontario
M5K 1G8

The Applicant and the Monitor are authorized to use reasonable discretion as to the

adequacy of compliance with respect to the manner in which any Proxy is completed and executed,
and may waive strict compliance with the requirements in connection with the deadlines imposed by the
Meetings Order.

2018 QCCS 1657 (CanLll)



500-11-048114-157 PAGE: 3

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A JOINT PLAN OF COMPROMISE OR ARRANGEMENT
OF BLOOM LAKE GENERAL PARTNER LIMITED, THE BLOOM LAKE IRON ORE
MINE LIMITED PARTNERSHIP, QUINTO MINING CORPORATION, CLIFFS QUEBEC
IRON MINING ULC, WABUSH IRON CO. LIMITED, WABUSH RESOURCES INC,,
WABUSH MINES, ARNAUD RAILWAY COMPANY, WABUSH LAKE RAILWAY
COMPANY LIMITED
(collectively, the “Participating CCAA Parties” and each a “Participating CCAA Party”)

RESOLUTION OF UNSECURED CREDITOR CLASS
BE IT RESOLVED THAT:

1. the Joint Plan of Compromise and Arrangement dated April 16, 2018 filed by the
Participating CCAA Parties under the Companies' Creditors Arrangement Act, as may be
amended, restated or supplemented from time to time in accordance with its terms (the
“Plan”), which Plan has been presented to this Meeting, be and is hereby accepted,
approved, and authorized;

2. any director or officer of the applicable Participating CCAA Party be and is hereby
authorized, empowered and instructed, acting for, and in the name of and on behalf of
such Participating CCAA Party, to execute and deliver, or cause to be executed and
delivered, all such documents, agreements and instruments and to do or cause to be done
all such other acts and things as such director or officer determines to be necessary or
desirable in order to carry out the Plan, such determination to be conclusively evidenced
by the execution and delivery by such directors or officers of such documents,
agreements or instruments or the doing of any such act or thing.

3. notwithstanding that this Resolution has been passed and the Plan has been approved by
the Affected Unsecured Creditors and the Court, the directors of the Participating CCAA
Parties be and are hereby authorized and empowered to amend the Plan or not proceed to
implement the Plan subject to and in accordance with the terms of the Plan.
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N THE SUPREME COURT OF BRI TI SH COLUMBI A

| N BANKRUPTCY

IN THE MATTER OF THE PROPCSAL OF
NEW HOMVE WARRANTY OF BRI TI SH COLUMBI A | NC.

REASONS FOR JUDGVENT
OF THE
HONOURABLE NMADAM JUSTI CE SATANOVE

Counsel for New Honme Warranty Margaret R Sins
Counsel for |IBNR C ai mants: John |I. MLean
Counsel for The Omers: Ti mot hy W Pear kes
Strata Corporation NES122

Counsel for KPMSG Inc., Trustee Mary |. Buttery
Counsel for G eat West Devel opnent WIlliamE. Skelly
G oup of Conpani es and ot hers

Counsel for C & J Restorations J. Caneron McKechnie
Pl ace and Date of Hearing: Vancouver, B.C

Sept enber 2, 1999
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New Home Warranty of British Col unbia Inc. Page: 2

[1] New Hone Warranty of British Colunmbia Inc. ("New Hone")
has nmade a proposal in bankruptcy under the Bankruptcy and
| nsol vency Act, R S.C. 1985, c. B-3. An issue has arisen as to

who has legal status to vote on the proposal.

[2] The applicants who seek a court declaration that they are
entitled to vote are all those persons who are covered by New
Home warranties and are presently unaware of any defect in
construction of their buildings which would entitle themto
make a claim but who nmay be entitled to make a claimin the
future under the warranties. They have been referred to

t hroughout the proceedings as the "I BNRs".

[3] On April 20, 1999, Madam Justice Allan appointed M.
McLean, an officer of the court, as counsel to protect the
interest of the IBNRs. M. MLean obtained an actuarial report
whi ch estimated New Honme's outstanding claimliabilities at
about $4.1 million dollars, of which about $20.4 nmillion
dollars represented IBNR clainms. M. MLean has asked the
court to declare that the I BNR cl ai mants consi st of 362
creditors with provable clains under the Act to be val ued for
voting purposes as totalling $20,411,842. He intends to vote

on their behalf in approval of the proposal.

[4] There is an understandabl e concern on the part of non-1BNR
creditors that if the relief sought were granted, the | BNRs who

represent 50% of the clainms would control the process because
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it would be inpossible to obtain the majority in nunber and
two-thirds ngjority in value required to approve any proposal
to which the I BNRs, through M. MLean, did not agree.

Further, the non-1BNRs say they have little or no chance of
voting down the proposal because it is unlikely they could get
sufficient creditors to participate to create the negative vote
they woul d need. They say their vote will be rendered

meani ngl ess and the whol e process will be undenocratic.

[5] It has been suggested by sone of these latter claimnts
that the proposal should separate the unsecured creditors into
two classes so that a majority in nunmber and two-thirds in

val ue vote of approval would have to be obtained from both

cl asses, thereby providing IBNRs and non-IBNRs alike with a

vet o power.

[6] Counsel referred me to the decision of Tysoe, J. in Re
Wodward' s Ltd. (1993), 84 B.C.L.R (2d) 206 (B.C.S.C.) wherein
he approved the creation of a separate class under the
Conpani es' Creditors Arrangenent Act, R S.C. 1985, c. C 36 for
those creditors hol ding the guarantee of Wodward's hol di ng
company. He found that the hol ders of the guarantees had such
different legal rights that they could not vote on the

Reorgani zation Plan with a common interest.

[7] In the case before ne, the legal rights underlying the

nature of the clains of the IBNRs and ot her unsecured creditors
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shoul d be the sanme. They are all privy to the same contractual
terms with New Hone and they all have a claimfor breach of
warranty al though the extent of each of their danmage may not
yet be known. | do not see the basis for the creation of two

cl asses of unsecured creditors.

[8 In any event, all counsel acknow edge that | have no
jurisdiction to order that a separate claimof unsecured

creditors be created under the proposal.

[9] The only issue before ne is whether the IBNRs are entitled
to vote and to what extent. Section 54 of the Bankruptcy and

| nsol vency Act allows "creditors”™ with "proven clainms" to vote
on a proposal. Section 2(1) of the Act defines "creditor" as a
person having a claim"provable as a claimunder the Act". The
| aw has |l ong held that contingent clains may be provabl e clains
in bankruptcy. This principle is in keeping with the policy of
the Act to allow as nmany cl ains, actual or potential, against

t he bankrupt to be brought forward so that the bankrupt's slate
can be wi ped clean and all creditors, even contingent ones, can
have the opportunity to try and prove their claimand share in
the assets of the estate (Re Webe (1995), 30 C.B.R (3d) 109
(Ont. Bkptcy. C.); Hardy v. Fothergill (1888), 13 A C. 351

(HL)).

[ 10] The test whether a claimis "provable in bankruptcy” is

whether it is capable of being fairly estimated. |If it is too
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renote or speculative to be neasured by actuarial conputation
or otherwise, then it is not capable of fair estinmation and is
not provable in bankruptcy. However, if clainms can be
actuarially neasured, such as in the case before ne, then they
are capable of estimation and the trustee, or the court, should

proceed to eval uate them

[ 11] Section 54 of the Act refers to creditors with "proven"
clainms, but the effect of s. 135(1.1) of the Act is to deem
contingent clainms to be "proven" when they have been determ ned
by the trustee to be provable clains and to have a certain
value. If the trustee sets the value of these |IBNR clains,
then notw t hstanding their contingent nature they wll becone

"proven clains" for the purposes of voting on the proposal.

[12] | see no reason why the trustee should not rely on the
actuarial evidence to set the value of these clains for voting
pur poses. Although | received sonme objections to admtting
into evidence the KPMG Actuarial Report, these were of a
general nature only. No specific observations were nade as to
any flaws in the report. The Report qualifies itself a nunber
of times that it represents a rough prediction only but at this
stage of the proceedings it is the only evidence before ne and

| have no reason to find it unreliable.

[13] The IBNRs, as creditors with provable clains in

bankruptcy, should be entitled to participate in any decisions
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about New Hone's estate. M. MlLean is authorized to file a
single proof of claimin the anount of $20, 411, 842 on behal f of
362 separate creditors and the trustee is authorized to accept
the proof of claimfor voting purposes only. M. MLean is
authorized to vote w thout proxies on behalf of those | BNRs who

are not present at the neeting.

[ 14] The other relief sought in the notice of notion is

adj ourned general ly.

Sat anove,. J."

The Honour abl e than1Jusiice Sat anove

1999 CanLll 6751 (BC SC)


gbryson
Line

gbryson
Line


Tab 13



See para. 10

In the Court of Appeal of Alberta
Citation: San Francisco GiftsLtd. v. Oxford Properties Group Inc., 2004 ABCA 386

Date: 20041202
Docket: 0403-0325-AC
Registry: Edmonton

Between:

San Francisco Gifts Ltd., San Francisco Retail GiftsIncorporated (previously
called San Francisco GiftsIncorporated), San Francisco Gift StoresLimited,
San Francisco Gifts (Atlantic) Limited, San Francisco StoresLtd., San Francisco
Gifts & NoveltiesInc., San Francisco Gifts & Novelty Merchandising Cor poration
(previously called San Francisco Giftsand Novelty Corporation), San Francisco
(The Rock) Ltd. (previoudly called San Francisco Newfoundland Ltd.) and
San Francisco Retail Gifts & Novelties Limited (previously called San Francisco
Gifts & Novelties Limited)

Applicants
-and -
Oxford Properties Group Inc., Ilvanhoe Cambridge 1 Inc.,
20 Vic Management Ltd., Morguard InvestmentsLtd.,
Morguard Real Estate Investments Trust, Riocan Property Services,
and 1113443 Ontario Inc.
Respondents

Reasonsfor Decision of the
Honour able Madam Justice Carole Conrad
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Reasonsfor Decision of the
Honourable Madam Justice Conrad

l. I ntroduction

[1] The San Francisco group of companies (“ San Francisco”) seeks leave to appeal an order
finding Barry Slawsky (“Slawsky”) and Laurier Investments Corp. (“Laurier”) do not share a
“commonality of interest” with other unsecured creditors, and placing them in a separate class for
purposes of voting on a plan of arrangement under the Companies Creditors Arrangement Act,
R.S.C. 1985, c. C-36 ("CCAA").

[, Facts

[2] San Francisco is composed of the operating company, San Francisco GiftsLtd., and several
nominee companies. The operating company holdsall of San Francisco’ sassetsand is 100% owned
by Laurier. Laurier is wholly owned by Slawsky, who is aso the president and sole director of
nearly al of the San Francisco group of companies. Slawsky and Laurier are San Francisco’ s only
secured creditors. In addition, they have substantial unsecured debt with the company.

[3] On January 7, 2004, San Francisco was granted protection under the CCAA. Theinitial order
was extended, and San Francisco remains in business. On June 22, 2004, San Francisco was
permitted to file a Plan of Compromise or Arrangement (“Plan”) and submit it to its creditors for
consideration and voting. The Plan classified Slawsky and Laurier as “unaffected creditors,”
meaning that their claims survive the reorganization. Slawsky and Laurier would not share in the
distribution of $500,000.00; however, they would value their security and vote as unsecured
creditors.

[4] OnJuly 14, 2004, agroup of six objecting landlordsasked the Court to create aseparate class
or classesfor landlords and any similarly-affected parties, to assist the Court-appointed monitor in
identifying and preserving creditor claims, and to remove any “related parties’ from the unsecured
creditors class (or, aternatively, deny them avote).

[11. Decision Below

[5] The motion was heard on September 1 and 2, 2004. In a reserved written judgment, the
supervising chambers justice declined to create a separate class for landlords, but made provision
for preserving certain landlords claims relating to the right to distrain. The decision removed
Slawsky and Laurier from the unsecured creditors class, placing them in aseparate classfor voting
purposes, and awarded costs against San Francisco under Column 1. It isthe removal of Slawsky
and Laurier from the unsecured creditors class for which San Francisco seeks leave to appeal. If
granted leave to appeal, San Francisco asks this Court to also review the costs award.
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[6] Thechambersjusticefocused onthelack of “commonality of interest” between Slawsky and
Laurier and the rest of the unsecured creditors. Her concerns centred on the different treatment
afforded Slawsky and Laurier. Although Slawsky and Laurier would not share in the $500,000.00
distribution, their debt would not be compromised. If the reorganization failed and San Francisco
became bankrupt, Slawsky and Laurier would be unaffected, whereas the rest of the unsecured
creditors would receive nothing. The chambersjustice concluded at para. 49 of her reasonsthat in
light of their divergent interests, “[i]t stretches the imagination to think that other creditorsin the
classcould have meaningful consultations about the Planwith Barry Slawsky and, through himwith
Laurier.”

V. Testfor Leaveto Appeal

[7] Any person dissatisfied with an order under the CCAA is permitted an appeal of that order
on obtaining leave: CCAA, s.13. Thetest for leave to appeal is set out in Re Liberty Oil & GasLtd.
(2003), 44 C.B.R. (4th) 96, 2003 ABCA 158 at paras. 15 and 16:

The test for granting leave, as articulated in this Court, involves a single criterion
subsuming four factors. The single criterion is that there must be serious and
arguable grounds that are of real and significant interest to the parties. . . .

The four factors subsumed in an assessment whether the criterion is present are:

(1) Whether the point on appeal is of significance to the practice;

(2) Whether the point raised is of significance to the action itself;

(3) Whether the appeal is prima facie meritorious or, on the other hand, whether it
isfrivolous; and

(4) Whether the appeal will unduly hinder the progress of the action . . . .

V. Standard of Review

[8] In considering whether the appeal is prima facie meritorious, it is necessary to consider the
standard of review the Court would apply if leave was granted. This Court has stated that the
supervising chambers justice in a CCAA matter is tasked with an ongoing management process
similar to that of a judge in the course of atria: Re Liberty Oil & Gas Ltd., supra at para. 20.
Consequently, the reviewing court will only interfere with the decision where the chambersjustice
“acted unreasonably, erred in principle or madeamanifest error”: UTI Energy Corp. v. Fracmaster
Ltd. (1999), 244 A.R. 93 at para. 3 (C.A.).

VI. Decision

[9] Theapplicants’ main complaintsarethat the chambersjustice erred in her application of the
common-law “commonality of interests’ test and she misunderstood the facts. The CCAA does not
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explicitly state what factors differentiate creditors so asto place them in separate classesfor voting
purposes. But indetermining issuesrelating to class, it isimportant to recognizethat theright to vote
as a separate class and thereby defeat a proposed plan of arrangement is the statutory protection
provided to the different classes of creditors. While fairness on many issuesis assessed again at a
later stage, it istheinitial placing within a separate class that provides this non-discretionary right
to creditors.

[10] To give effect to this protection, a “commonality of interests’ test was developed. The
foundation for the “commonality of interests’ test is that the classes must be structured so as to
“prevent a confiscation and injustice” and to enable the members to “ consult together with aview
totheir common interest”: Sovereign Life Assurance Co. v. Dodd, [1892] 2 Q.B. 573 at 583 (C.A.).
It followsthat it isimportant to carefully examine classeswith aview to protecting against injustice,
and not simply rely on fairness being evaluated later.

[11] Themeansof preventing confiscation and injusticeraisessomevery interesting issueswhen
it comes to determining who should be in a separate class for voting purposes. Unlike the
Bankruptcy and I nsolvency Act, R.S.C. 1985, c. B-3, the CCAA does not specifically provide for
treatment of related parties. While unsecured creditors and shareholders have similar legal rights
with respect to debts owing, a shareholder qua shareholder has other legal rights that may impact
on, or makeimpossible, the ability of the classto hold acommon interest. Thisisan important issue
that has not yet been addressed by this Court. Asinteresting and important asthat issueis, however,
it is not the issue on this appeal and resolution of the issue must wait to another day.

[12] The chambers judge did not need to, and did not, make her decision on commonality of
interest based merely on the fact that Slawsky and Laurier were shareholders. Rather, in arriving at
her decision to place the shareholdersin a separate class, the chambersjudge relied on the different
treatment afforded Slawsky and Laurier under the Plan. She stated (at para. 49):

Here, thereis no compromise by Slawsky or Laurier. Further, they would, but for a
security position shortfall, be unaffected by abankruptcy of the companies, whereas
all of the other creditors in the class would receive nothing. Slawsky has created a
Plan which giveshim voting rightsthat he doubtlesswantsto employ if he sensesthe
need to sway the vote. In return, he gives up nothing. It stretches the imagination to
think that other creditorsin the class could have meaningful consultations about the
Plan with Slawsky and, through him, with Laurier. For that reason, Slawsky and
Laurier must be placed in a separate class.

[13] | do not accept the applicants’ argument that the chambers judge failed to understand that
Slawsky and Laurier had given up something in that the Plan did not provide for their participation
inthe $500,000.00 availablefor distribution. Thisjudgewasaliveto that element of the Plan. When
she said that “he gives up nothing,” she was referring to the fact that under the Plan the
shareholders debt remains outstanding and is not compromised, unlike the other unsecured
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creditors' debt. In short, Slawsky and Laurier may bein aposition to control the vote and cancel all
unsecured creditors’ debt but their own. Under these circumstances, there would be no meaningful
consultation about the Plan.

[14] Inmy view, the chambersjudge was absolutely correct in her assessment that it stretchesthe
imagination to think that there would be meaningful consultation about the Plan between
sharehol derswhose debts would not be cancelled and other unsecured creditors whose debts would
be. Certainly, bearing in mind the standard of review, there is absolutely no merit to this appeal.

[15] Thus, whilel acknowledgethat questions of classareimportant, both to the practice and the
parties, this application for leave must fail becauseit failsto establish that the appeal isprima facie
meritorious.

[16] In the result, the chambers judge did not err in principle, she did not misunderstand the
evidence, and her decisionto remove Slawsky and L aurier fromthe class of unsecured creditorswas
correct. In my view, any other decision would have resulted in an injustice to the other unsecured
creditors. At aminimum, bearing in mind the standard of review, there is no chance of success on
the appeal .

[17] Leaveto appea isdenied.

(Counsel speaks to costs)

[18] Costs are allowed to the Respondent in Column 1 and | allow costs for the filing of their
Memorandum, notwithstanding the red stamp.

Application heard on November 24, 2004

Reasons filed at Edmonton, Alberta
this 2nd day of December, 2004

Conrad JA.
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Date of Rel ease: April 20, 1993

See para. 41

No. A924791
Vancouver Registry

I N THE SUPREME COURT OF BRI TI SH COLUMBI A

IN THE MATTER OF THE COMPANI ES' CREDI

TORS ARRANGEMENT ACT,

R S.C 1985, c¢c. G 36

- AND -

IN THE MATTER OF THE COMPANY ACT, R S.B.C. 1979, c. 59

IN THE MATTER OF WOODWARD' S

LI M TED, WOODWARD STORES

LI M TED AND ABERCROMBI E &

FI TCH CO. (CANADA) LTD.

Counsel for Wodward's Linmted, Wodward
Stores Limted and Abercronbie & Fitch
Co. (Canada) Ltd.:

Counsel for Hans Andriessen and certain
ot her term nated enpl oyees:

Counsel for R Longine and certain
ot her term nated enpl oyees:

Counsel for Royal Trust Corporation
of Canada:

Counsel for National Bank Leasing:

Counsel for North Anerican Trust
Conpany:

Counsel for Triple Five

REASONS FOR JUDGVENT

OF THE HONOURABLE

MR. JUSTI CE TYSCE

(I N CHAVBERS)

M chael A. Fitch
Susan M Eyre
D. Ceoffrey Cowper

Paul J. Pearl nman

Janes E. Howel |

Vi ncent Mor gan
D gby R Leigh

Dougl as B. Hyndman

Corporation Limted: BAR Smth, QC (Ata.)

1993 CanLll 870 (BC SC)
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Textbox
See para. 41


Counsel for Bucci [|nvestnent
Cor poration and Prospero
I nternational Realty Inc.: WlliamE J. Skelly

Counsel for Canbridge Shopping
Centres Limted: Dougl as |I. Know es
Clayton W Caverly

Counsel for Neptune Foods: Sean Donovan
Counsel for Park Royal Shopping

Centre Limted and ot hers: Robert G Kuhn
Ni col aas A. Bl om

Counsel for Laing Properties: Robert P. Sl oman

Counsel for Qakridge Centre

Hol di ngs Inc. and ot hers: Gordon K. M tchel
L. M Candi do

Counsel for Ceneral Electric

Capital Canada Inc.: Al an H Brown

Counsel for Zellers Inc.: James P. Taylor, QC.

Scott A. Turner
M chael Harquail (Ont.)

Dat e and pl ace of hearing: April 13, 14 and 15, 1993
Vancouver, B.C.

| NTRODUCTI ON

The Petitioners ("Wodward s") apply for an order
approving the classes of creditors designated in their plan of
arrangenment under the Conpanies' Creditors Arrangenent Act, R S.C
1985, c. C36 (the "CCAA') filed on April 7, 1993 (the
"Reorgani zation Plan"). Wodward' s proposes to hold neetings of
t hese classes of creditors during the first part of May 1993 for

t he purpose of voting on the Reorganization Pl an.

1993 CanLll 870 (BC SC)
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The cl asses of creditors designated by the Reorgani zati on
Plan are Secured Creditors, Noteholders, Landlords and Ceneral
Creditors. Each of these terns is defined in the Reorganization
Plan. There is no issue as to the appropriateness of classes of
secured creditors, noteholders, l|andlords and general creditors.

The question is whether or not there should be additional classes.

The definitions in the Reorgani zation Pl an of the cl asses
of creditors are as follows:

"Secured Creditors" neans the Secured Trustee
as hol der of the Secured Notes;

" Not ehol der s" means t he A & F
Debent ur ehol ders, the St ores Debent ur ehol der s,
t he 9% Not ehol ders and t he 10% Not ehol der s;

"Landl ord" neans any |andlord, head |essor,
subl essor or owner of premses which has
entered into any Lease with any nenber of the
Wodward's Group and i ncl udes any nortgagee or
successor in title of such prem ses who has
taken possession of such premses or is
collecting rent in respect of such prem ses as
wel | as any party who has taken an assi gnnent
of rents or assignnent of |ease in respect of
such prem ses, whether as security or
ot herwi se; provided, however, that if nore
than one person would otherwi se cone wthin
this definition of Landlord in respect of any
particul ar Lease, the rights and cl ai ns of al
such persons in respect of such Lease wll be
dealt with collectively under this Plan and
each reference herein to such Landlord shal
be construed as a collective reference to al
such persons;

"Ceneral Creditors" neans all persons wth
unsecured clains for any |Indebtedness agai nst
Wodward's Goup as at the Ceneral Creditor
Meeting Date, including the Pre-Filing Trade
Creditors, Enployee Creditors, the Landl ords
and the Equipnment Financiers but, for the
Landl ords and the Equi pnment Financiers, only
to the extent of their clains to be dealt with

1993 CanLll 870 (BC SC)
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in the GCeneral Creditor class as provided
h